#36.52 3/20/72
Memorandum 72-27

Subject: Study 36.52 - Condemnation (Partial Take)

SUMMARY

This memorandum presents for Commission consideration meterial relating
to compensating partial takingd. The memorandum first discusses the valuaticn
problems involved in compensating partisl takings. The memorandum next
discusses 1ln detell the Californis law of partial takings and its defects;
several recent Californla cases are attached. The memorandum then discusses
the before-and-after test for compensating yartial takings and ccmpares
this test with the California law. The memorandum finally presents the
compromise test, a hybrid between California law and the before-and-after
test, Buggested at the January 1972 meeting., A draft statute of the
compromise test is attached as Exhibit I. The memoreandum finds basically
that the compromise test, while not as satisfactory as the before-and-after
test, is better than the existing Californis law and appesrs to be workable.

In connection with this memorandum, Memorandum 72-28 presents material
relating to the larger parcel, a matter inextricebly connected with compen-
sation for partial tekings. Also in connection with this memorandum, the
firgt supplement to this memorandum presents & wealth of significant baek--
ground material on partisl takings, some of which is new and some of which
the Commissicn bas seen before. These materisls should be read if at sll
possible since the decisions in the partisl take area will be among the

most difficult and most important the Commission makes.
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BACKGROUND
The crux of the problems involved in compensating partial takes appears

to be the fundamental fact that property "value" is far from certain:

Every qualified valuatlon witness will affirm that the appraisal
of real property is an inexact science. Market value cannot be fixed
with exsct mathematical precision, but formulae, rules, experience
and study are necessary before the formulation of an intelligent
cpinion, There are three approaches to market value used by the pro-
fesslonal appraisers:

1. The market datas or comparative approach;
2. The cost approach; and
3. The income or capitalization approach.

It is the general rule that the price paid at voluntery sales for
similar land to that teken, at or about the time of taking, is admis-
sible as independent evidence of the value of the land taken. [In
California such sales are admissible to show the basis of the expert's
opinion, not as independent evidence of value.]

The market data approach to the value of real estate 1is the
most widely used and best understood. [PLI, Real Estate Valuation in
Condemnation-3d 80-81 (1972).]

The comparable sales approach is used In slmost every appraisal of the value
of real property and generally is the most satisfactory and reliable method
of determining the value of property before the condemmation. See T p. Nickols,
Eminent Domain § 13.01 (1971).

It is often difficult to obtain truly comparsble sales of property where
an entire parcel is being acquired because &ll the sales in the srea sare
affected by the proposed project. The same problem is often presented in
determining the value of the part taken in & partial taking.

The valuaticn of the remainder in a partisl taking in its after condi-
tion--as affected by the project--presents an even more difficult problem:

Thle appraisal must reflect the effect on a property of the removal

of a portion and of the construction of the highway facility immediately
adjacent. Theoretically the methodology of the after appraisal could
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be exactly the same as that used to determine the value before. How-
ever, a search of the immediate area for recent sales of similarly
affected properties will almost always yield no result. This is
understandable because in more than 10 ¥r. of freeway constmction

in California, less than 40,000 remainder parcels have been created
in the entire state; it has been estimated that far fewer than half
of these have been suld, while still fewer represent valid and useable
sales.

There is, of course, a next best solution. Szles from other
areas, which are neither timely nor near in location, might provide
some indication of freeway effect from which an appraiser could form
an opinion of value. However, the courts have been understandably
reluctant to admit as evidence sales which are not near in time or
location and appraisers are reluctent to use substantiating data which
will not be accepted in court. Their logic is clear; value is a func~
tion of time and location and any comparison of properties in differ=
ent areas or sold at different times is error prone. [Highway Research
Board, Highway Research Record, Iand Acguisition 1963, 93 (1964),]

With this background on the basic problem involved in valulng partial takings
of property, let us turn next to the California approach.

California rule. California appears to have gidestepped some of the

rroblems involved in valuing property in its after condition by not valuing
the remainder at all. Rather, the rule in California is that the property
owner ie awarded the value of the property taken plus any damages that will
accrue to the part not teken by reason of its severance from the larger parcel
and as a consequence of the construction of the project in the manner propoged
by the plaintiff. If the construction of the proverty would Iimpose benefits
on the remainder, those benefits may be offset against +the damages but not
against the value of the part taken. Code Civ. Proc. § 1248.

While this approach presents the facade of avolding a valuation of the
property in its after condition, it is clear that, in order to determine the
extent to which the rroperty is harmed or benefitted as a consequence of the
project, some sort of market data will be necessary. Indeed, it is rermis-

sible to show damages and benefits simply by proving the market value of the
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property not taken before the taking and its market value after the taking,

leaving the computation to the jury. People v. Ricclardl, 23 Cal.2d 390,

144 P.24 799 (1943). Because the courts have been faced with comparability
problems even under the California rule, they have developed several limits-
tions on the compensabllity of items of damage and beneflt and on the admis-

gibility of evidence.

Damages

Under Californis law, the owner of property, a portion of which is taken
by eminent domain, is entitled to recover damage to the remainder that will
result from "its severance from the portion sought to be condemned, and the
construction of the improvement in the manner proposed by the plaintiff."
Code Civ. Proc. § 1248(2). Thus, there are two basic elements involved in
the determination of damege to the remalnder--damage caused by the fact of
severance (E;E;’ leaving a lot under the minirmm zoned size) and damage
caused by the operation of the project for which the property was taken
(e.g., noise, dust, and fumes).

There has been little controversy over the first of these elements-~-
demage caused by the fact of severance. Basically, where severance of the
property destroys the highest and best use of the remainder, the damege thus
caused is compensable. Thus, an owner 1s entitled to compensation for a
change to a less profitable use of the remaining property where the remaining

area cannot support physically the normal enterprise (City of Ia Mesa v._Twegd

& Gambrell Mill, 146 Cal. App.2d 762, 304 P.2d4 803 (1956)) or for a resulting

irregular or distorted shaped parcel where the most economical subdivision

of the remaining land might be precluded. See Southern Pac. R.R. Co. v, Hart,

3 Cal, App. 11, 84 P. 218 (1906).
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The second element--damage caused by the operation of the project for
which the property was taken--has been a focus of controversy and has
spavned a host of rules limiting compensation. There appear to be five
basic rules of limitation on the right to recover for consequential damsges
to remaining property. These rules are:

(1) Consequential damages will be allowed only for damages caused by

construction on the portion taken from the defendant. People v. Symons,

54 Ccal.2d 855, 357 P.2d 451, 9 Cal. Rptr. 363 (1960). This rule has been
eroded to the point that damages will be allowed if caused by the project for
which the defendant's property was taken, regardless of the precise location

of the offending portion of the project. See People v. Ramos, 1 Cal.3d 261,

460 P.2d 992, 81 cal. Rptr. 792 (1969)(1loss of access ), and People v. Volunteers

of America, 21 Cal. App.3d 111, Cal. Rptr. (1971} highway noise

damage )(this case is attached ag Exhibit II and has been previously distributed).
(2) The damege must result from a disturbance of an exlsting property

right, which the owner possesses in connection with his property and which

gives an additional value to 1t. City of Los Angeles v. Geiger, 94 Cal. App.2d

180, 210 P.2d 717 (1949). For example, a person has no property right in a
particular flow of traffic past his property, hence any decline in property
vaiue dus to an alteration of the traffic flow is not compensable. People v.
Giannl, 130 Cal. App. 584, 20 P.2@ 87 (1933). Likewise, loss of public street
parking privileges due to freeway construction is not compensable since such
privileges are in the nature of a revocable license rather than a property

right. - People v. Presley, 239 Cal. App.2d 309, 48 Cal. Rptr. 672 (1966).

(3) Damages are allowed only for & degrease in the value of the
property itself. Thus, loss of business or damage to good will is not

compensable. City of Qakland v. Pacific Coast Lumber & Mill Co., 171 Cel.

e



392, 153 P. 705 (1915); City of Stockton v. Marengo, 137 Cal. App. 760,

31 p.2d 467 (1934). Also, personal annoyance or discomfort is not compensable

to the extent i1t does not affect the value of the property. Eachus v. Ios

Angeles Comsol. Elec. R. Co., 103 Cal. 614, 37 P. 750 {1894).

(4) A property owner may recover only for those damages that are

preculiar to him rather than those that the community as a whole must suffer.

City of Berkeley v. Adelung, 214 Cal. App.2d 791, 29 Cal. Rptr. 802 (1963)
(noise, dust, and fumes). However, a recent case has abandoned thls general-
special damage distinection, indicating that the proper test for compensability
iz whether the property owner is being asked to bear more than his fsir share

of the expense of the public project. People v. Volunteers of America, 21

cal. App.3d 111, Cal. Rptr. (1971 )(highway noise damage){Exhibit IT).
(5) Remote possibilities that are highly speculative and conjectural

should not be considered. City of Los Angeles v. Geiger, 94 Cal. App.2d 180,

210 P.2d 717 {1949). Thus, unfounded fear of harm or of torts that may be

committed in the future is not & proper basis of damages. Arnerich v. Almaden

Vineyards Corp., 52 Cal. App.2d 265, 126 P.2d 121 (1942). But, if such

potential injuries are reasonably likely to occur, they are compensable.

Fecific Gas & Blec. Co. v. W. H. Hunt Estate Co., 49 Cal.2d 565, 319 P.2d

104h (1957).
With the limitations cutlined above, severance damages Include all
matters and conditlons which may reasonably be expected to follow the loca-

tion and operation of the improvement and affect the value of the land.

City of Los Angeles v. Frew, 139 Cal. App.2d 859, 294 P.2d 1073 (1956). A
rrecise listing of the items of damage that are compensable under this test

is fruitless, for the possibllities are as poteatially unlimited as the mind
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of counsel is imaginative:

Where a partial taking is effected by eminent domain, the general
rule is that any element of damage which results in a diminution of
value of the remsinder area is a factor which must be considered. The
different elements of damage to remaining lend recoverable vhen part of
8 tract is taken are as numercus as the possible forms of injury. The
mere fact that injuries will be temporary and incident to the period
of construction only is no ground for disallowing recovery, since a
purcheser might pay less if he knew such injuries were to be inflicted.
The impracticality of attempting to enumerate all the possible elements
of damage to remaining land that may be recovered is i1llustrated by a
case involving the taking of land for a railroad, in which it was held
that the tendency of gophers or sguirrels to propagate on a railroad
location may be considered as an element of damage to the remaining
land, so far as it affects market value. [Footnote omitted.][LA. P. Nichols,
Eminent Domain § 14.24,]

Suffice it to say that some of the items typically held compensable are:

Increased operation costs. Dunbar v. Humboldt Bay Mun. Wat. Dist.,

254 cal. App.2d 480, 62 ral. Rotr. 358 (1967).

Nolse. City of Oakland v. Nutter, 13 Cal. App.3d 752, 92 Cal. Rptr.

347 (1970).

Vibration. Los Angeles County Flood Cont. Dist. v. So. Cal. Bidg. &

Loan Assn., 188 cal. App.2d 850, 10 Cal. Rptr. 811 (1961).

Flood hazard. Colusa & Bamilton R.R. v. leonard, 176 Cal. 109, 167
P. 878 (1917),

Necessity for fencing. Butte County v. Boydston, 6k Cal. 110, 29 ». 511
(1883).

Impairment of light and air. People v. Al. G. Smith Co. ILtd., 86 Cal.

App.2d 308, 19% P.2d 750 (1948).

Impairment of view. People v. Symons, S5k rcal.2d 855, 357 P.ga 451, g

Cal. Rptr. 363 (1960).
Specific items of damage that have been held noncompensable include
primarily those previously indicated--that are remote or speculative, that are

not damages to the "property itself," that do not involve & "property right,"
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or that are general to the community. Whether a particular item of Jamages
is compensable or not, then, will depend on the particular facts of the case,
such as the certainty with which the harm will result and its particularx
impact upon the defendant. The same item of damage has been held in some
cases to be compensable and in others to be noncompensable. Compare San

Benito County v. Copper Mountain Mining Co., 7 Cal. App.2d 82, 45 P.2d 428

(1935), with Hemmerling v. Tomlev, Inc., &7 Cal.2d 572, 63 Cal. Rptr. 1 (1967)

(loss of water or water rights); compare Beckham v. City of Stockton, 64

Cal. App.2d 487, 149 p.23 296 (1944) with People v. O'Connor, 87 P.2d 702 {1539)

(traffic hazards); compare City of Berkeley v. Adelung, 214 Cal. App.2d 791,

29 Cal. Rptr. 802 (1963), with People v. Volunteers of America, 21 Cal. App.3d

111, Cal. Rptr. (1971 ){noise); compare City of Fresno v. Hedstrom,

103 Cal. App.2d 453, 229 p.2d 809 (19511 with County of Los Angeles v. Sullivan,
32 Cal. App. 325, 162 P. 907 (1916)(fear of harm).

Perhaps the area of greatest uncertainty and conflict is the application
of the rules governing compensability to impairment or loss of zcocess. An
owner of property abutting on a public street has not only the public right
to use the street, but possesses a private right of ingress and egress to and
from the property which, if destroyed or substantially impaired, entitles

him to damages. People v. Ricciardi, 23 Cal.2d 390, 14k p.2d 799 (1943);

Breldert v. Southern. Pac. Co., 61 Cal.2d 659, 394 P.2d 719, 39 Cal. Rptr.

G903 (196h}. The extent of this right is limited to that which is regsonably
necessary, glving consideration to all the purposes for which the property is

available and adaptable. Rose v. State, 19.Cal.2d 713, 123 P.2d 505 (1942).

Thus, the determination whether the right of access has been substantially
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impaired is necessarily e factual one and often gives rise to seemingly

opposite results in similar fact situations. Compare People v. Glumarra

Vineyards Corp., 245 Cal. App.2d 309, 53 Cal. Rptr. 902 (1966), with

People v. Wassermen, 240 Cal. App.2d 716, 50 Cal. Rptr. 95 (1966)(added

travel distance to commercial property). The determination of damages

where a substantial impalrment exists is also difficult since damages

are often sought for business losses (Hollgway v. Purcell, 35 Cal.2d 220,

217 P.2d 665 (1950)) and for decreased traffic flow {People v. Ayon,
5k Cal,2d 217, 352 P.2d 519, 9 Csl. Rptr. 151 (1960)}, neither of which

is compensable under the gulse of deprivation of access to ‘property.
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Benefits

The statutory mandate in offsetting benefits against damasges is to
determine the amount by which the remainder "will be benefited, if at all,
by the construction of the improvement in the manner proposed by the plain-
tiff." Code Civ. Proc. § 124B(3).

Not all benefits may be offset against damages, however. The courts
have held that only special, as distinguished from general, benefits may

be considered. Beveridge v. lewis, 137 Cal. 619, 67 P. 1040 (1902). General

benefits are those that are common to the community generally while special

benefits are peculiar to the land in question. County of Los Angeles v.

Merblehead Land Co., 95 Cal. App. 602, 273 P. 131 (1928). It has slso been

frequently stated that special benefits result from the mere construction of
the improvement while general benefits result from advantages conferred by
the cperation of the improvement although this concept has been virtually

ignored in recent decislons. BSee, e.g., Pegple v. Giumarra Farms, Inc.,

22 Cal. App.3d 98, Cal. Rptr. (1971){attached as Exhibit III). A
final limitation on the offset of benefits is that they be reascnably certain

to result from the construction of the work. People v. McReynolds, 31 Cal.

App.2d 219, 87 P.2d 734 (1939). It should be noted, moreover, that & resson-
ably certain benefit may be considered even if it is likely to be relatively
impermanent--its duration affecte the value of the benefit rather than its

existence. People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 91k (1952);

People v. Edgar, 219 Cal. App.2d 381, 32 Cal. Rptr. 892 {1963).

The application of these principles in the cases has not been uniform

and has been criticized as causing confusion in (lesves, Speciasl Benefite in

Eminent Domain: Phantom of the Opera, 40 (g1, 8.B.J. 245 (19653 (attached to the
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First Supplement to Memorandum T72-27). As with severance dameges, the classi-
fieation of benefits as general or special 1s heavily dependent upon particular
fact situstions. The same type of benefit may be considered special in one

case and general in another. A remarkable illustration of this point can be

found in & publication of the Highway Research Board, Recognition of Benefits

to Remainder Property in Highway Valuation Cases (1970). On pages L4-7, the

report details items that have been considered special in nature snd items
that have been considered general in nature in the various jurisdictions.
Of the spproximately 50 items listed as special benefits, about half are also
listed as general benefits, including improved access, cattle passes, ilmproved
drainage, new highway frontage, hard surfece roads, interchange, and increased
traffic.

Special benefits have been found by the Californis appellate courts in
seme of the foliowing typleal fact situations:

New access. County of Los Angeles v. Marblehead Land Co., 95 Cal. App.

602, 273 P. 131 (1928).

Improved access. People v. Hurd, 205 Cal. App.2d 16, 23 Cal. Rptr. 67

(1962); People v. Bond, 231 Cal. App.2d 435, b1 Cal. Rptr. 900 (1964).

Fhysical improvement to land. Los Angeles County Flood etc. Dist. v.

MeNulty, 59 Cal.2d 333, 379 P.2d 493, 29 Cal. Rptr. 13 {1963)(drainage ditch);
Sacramento & San Joaquin Drainage Dist. v. W. P. Roduner Cattile & Farming Co.;

268 Cal. App.2d 199, 73 Cal. Rptr. 733 (1968)(drainage ditch); People v.
Thomas, 108 Cal. App.2d 832, 239 P.2d 91k (1952)(fencing).

Creation of higher use. People v. Hurd, 205 Cal. App.2d 16, 23 Cal.

Rptr. 67 (1962)(increased probability of rezoning).

Increased traffic flow. City of Hayward v. Unger, 194 Cal. App.2d 516,

15 Cal. Rptr. 306 (1961}.
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Concentration and funneling of traffic. People v, Giumsrra Farms, Inc.,

22 Cal. App.3d 98, Cal. Rptr. (1971).

Abandonment of public road. People v. City of Los Angeles, 220 Cal.

App.2d 345, 33 Cal. Rptr. 797 (1963)(reversion of fee).

Improved fishing, swimming, flood control. Dunbar v. Humboldt Esy Mun.

Water Dist., 254 Cal. App.2d 480, 62 Cal. Rptr. 358 (1967).

Site prominence. People v. Edgar, 219 Cal. App.2d 381, 32 Cal. Rptr.

892 (1963). But contrast People v, Loop, 127 Cal, App.2d 786, 274 P.2a 885

{(1954); People v. Lipari, 213 Cal. App.2d 485, 28 Cal. Rptr. 808 (1963).

Other Aspects

The California rule, with its judicial gloss, presents numercus other
Problems compared to which the determination of damages and benefits is
elementary,

(1) Mechsnical problems. To require an appraiser to estimate the

value of property, teking into consideration only some of the factors that
affect its value and disregarding other important factors, makes a difficult
task nearly impossible, particularly if there are no resl cocmparable sales
upon which to base an opinion. Moreover, by requiring separate assessments
of the part taken and damage to the remainder, the California rule has
spewned a whole host of mechanical valuation probiems chronicled at length

in Comnor, Valuation of Partial Taking in Condemnation: A Need for legisla-

tive Review, 2 Pac. L. J. 116, 126-134 (1971).

One such mechanical problem is the measurement of the value of the
property taken as "umaffected" by the project for which it is taken. The
extent to which knowledge of the project affects the value of the property,

by way of enhancement or blight, is a canplex area in which there are
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several recent Supreme Court decisions. See, e.g., Merced Irr. Dist. v.

Woolstenhulme, 4 Cal.3d 478, 483 P.2d 1, 93 Cal. Rptr. 833 {1971). A related

problem is whether a taking of sdditional property subsequent to the original
acguisition permits consideration of value changes due to the influence of

the project. Cf. People v. Miller, 21 Cal. App.3d 467, Cal. Rptr.

{1971). These problems alsc arise in valuing a total tske. For this reason,
the staff plans to present the problem for full consideration at another
time.

Ancther mechanical problem, but one that is unique to partial takings,
is illustrated by the following situation. The defendant owns a plece of
property bordering on a public road. The property frontage is more valuable
then the rear of the property. A condemnor takes the frontage for a road
widening, moving the frontage rearward on the lot. The defendant claims
compensation for the frontage taken at frontege value even though he may be
left with a remainder baving a value in excess of the value of the original
lot since it still has frontage and, in addition, is now on a principle
thoroughfare.

California law has treated this situation in two different ways--compen-
sating the defendant for the property taken at an averaged velue rather than

at frontage value (City of Los Angeles v. Allenm, 1 Cal.2d 572, 36 P.2d 611

(193%4)) and compensating the defendant at the frontage value (Peopie v.

Silveira, 236 Cal. App.2d 604, 46 Cal. Rptr. 260 (1965)). The holdinge of

these two cases are reconciled in the recent decision, People v. Corporation

etc. of Latter-Day Saints, 13 Cal. App.3d 371, 91 Cal. Rptr. 532 (1970)

(attached as Exhibit IV). The conclusion reached by the court in that case

is that, where the property taken is of a size and shape that is independently
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saleable as an individual parcel, it i1s valued at its independent sale value.
But where the property taken is of such size and shape that 1t is not inde-
pendently saleeble as an individual parcel, it is valued as a part of the
larger parcel, i.e., at an average value,

(2) Compensation problems. Perhaps more serious than these mechanical

problems generated by the Californie rule are basic defeets in the way it
compensates property owners for partial takings. On the one hand, it denies
to property owners recovery for real demasge to property value on the basis
that certain types of damage are noncompensable. This was the focus of

contention in the Volunteers of America case (21 Cal. App.3d 111, Cal.

Rptr. (1971) XExhibit II), which ultimately breached the rule that noise °
damage general to the community is not compensable, noting that the decisive
consideration in compensatlon 1s whether the owner of the dameged property
if uncompensated would contribute more then his proper share to the public
undertaking.

On the other hand, the California rule denies to condemnors the right
to set off against damages some types of benefit to remainder property on the
basis that the benefits are "general.” This was the foeus of contenticn in

Pecple v. Glumerra Farms, Inc., 22 Cal. App.3d 98, Cal. Rptr. ;{1971)

(Exhibit III), which ultimetely held that a unique combination of traffic and
access conferred on remainder property by & highway construction project
could be considered a special benefit. Thus, there results under the
California rule the anomalous situaticn that diversion of traffic toward
property may be charged to the owner vhile diversion gway from property is -
not compensable. ° ' e

The Californis rule elgo denies to condempors the ability to_s?t_gff
benefite conferred on the remainder against the part taken. This may result
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in double compensation to a property owner--compensation for the value of
the part taken in the form of cash and an equal or greater amount of compensa-
tion in the form of enhanced value to the remainder.

(3) Summary. In its effort to avold some of the speculation involved

in compensating partial takings, the Californis law appears to encapsule
the worst of two possible worlds--it fails to compensate adequately or
fairly and, in avoiding some valuation problems, it has spawned worse ones.

What are the slternatives?

BEFORE-AND-AFTER TEST

At recent Commission meetings, the staff has presented its alternstive
--the before-and-after test. This test basically concentrates on arriving
at & fair meesure of valuation as between condemmor and property owner by
measuring the difference between the value of what the property owner had

to start with and the value of what is left and avarding him the difference,

if any.

The question for the tribunal which makes the award is merely how much
less is the tract as a whole worth with a piece taken out of it {or an
eagement established over or through it), than it was worth before the
dismemberment. It necessarily follows that, in determining the value
of the property after the taking (for the purpose of estimating the
amount of depreciation), the tribumal which assesses the damages is
bound to take into consideration every element which a purchaser willing
but not obliged to buy would consider. The separate items msy be con-
sidered not as specific items of loss, but merely with respect to

their effect upon market value. .In any event, the after value may not
be determined by deducting the aggregate of all damages from the before
value,

One of the elements to be considered is the use to which the land
taken 1s to be devoted, if it is such & use as to have an injuricus
effect upon adjacent land. Consequently, the condemnor is bound to 8y
for damages stemming from construction and operation of its works, which
would not by themselves constitute a taking of adjacent property in the
constitutional sense, or even be actionable at common law, and wvhich are
not necessarily special and peculiar to the property affected. Thus,
when part of a tract is taken for a highway, and as part of the original
construction the grade is changed, the injury resulting therefrom is a
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proper element of damages. There are decisions that an injury to
remaining land cannot be considered if it is one suffered by the
general public, or shared with those whose land was not taken. These
decisions, however, seem hardly consistent with the principle that

all damages which affect market value can be considered. The only
damages which need not be considered are those which are too remote

and fanciful ‘o affect present market value, and those which, although
caused by the comstruction or operation of the public improvement in
question, do not arise from the taking of the particular property which
is the basis of the claim. [bLA P. Nichols, Eminent Domain § 14232
(1971) (footnotes omitted).)

To the extent that the comparable sales approach is to be used in deter-
mining the "after" value, the test presents the difficult, if not impossible,
problem of finding comparable sales for valuing the remainder in its after
condition. Thus, the before-and-efter test may result in a heavier reliance on
the income-capitalization approach and the reproduction approach and may require
use of sales that are not in the immediate area of the proposed project.
Accordingly, in some cases, it may open the door for limited speculation as
to the effect of the project on the remainder but, as Nichols pointe out,
most jurisdictions utilizing a before-and-after test limit the admisgibility
of eppraisals based on overly remote and speculstive considerations. At
least one commentator feels that such speculation based on market date is
far better than unsupported valuation estimates of damege and benefit that are
now used under the present rules:

Just as Courts have indicated that the market data {comparable sales)
approach 1s the most satisfactory method of determining the value of the

property before the improvement, sales of similar properties can be
equally valuable in determining the value of the remainder,

* * * * *

Characteristics of the sale property such as size, shape, terrain,
distance from the subject remasinder, and time of the sale must be examined
to determine comparability.

* * * * *

In essence, the argument is that evidence of comparable sales is
a prefereble means of estimating the value of the remsinder thsn to
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exclude such evidence and rely totally on some less reliable approach
to value. The unsupported opinion of the appraiser that the remainder
will sell for more or less &s & result of the construction or rroposed
construction of the improvement carries far less weight if unsupported
by market data. [Highway Research Board, Recognition of Benefits to
Remainder Property in Highway Valuation Cases 11 {1570} . ]

Advantages of Before-and-After Test

The before-and-after test eliminates numerous Problems in valuing the
remainder by simply looking to its market value, including all reasocnably
certain consequences of the project.

As an example of the simplified operation of the test, the Silveira
problem, where there exist varying zones of value within one parcel, is
eliminated. The test, rather than to place an average value or & zone value
on the property taken, locks to the value of the whole end then to the valus
of the remsinder and awards the defendant the difference, if any.

Another example of the simplified operation of the test - occurs where
there are joint public projects affecting the value of the remainder. This
occurs frequently where & public entity commences a project since others
often plan concurrent projects. This was the case, for instance, in People v.
Chevalier, 52 Cal.2d 293, 340 P.2d 598 (1959). There the construction of a
freeway by the state necessitated street changes by the city which resulted
in the taking of an easement by the city over the defendant's land. In such
a case, the defendant may recover only for damages caused by the project for
which his property is taken, and only benefits crested by that project may be

offset. Cf. County of Santa Clars v. Curtner, 245 Cal. App.2d 730, Sk Cal.

Rptr. 257 (1966), and People v. Curtis, 255 Cal. App.2d 378, 63 Cal. Rptr. 138

(1967}. This presents an intricate task of separating out which benefits and
dameges are precisely caused by which project, which may be impossible to do
with integrated projects.
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The before-and-after test eliminates this problem because it calls for
a consideration of all factors that affect market value as of the date of
valuation, including the effect of related projects, and the test calls for
consideration of all consequences of the project, including the need for or
probability of related projects.

To a large extent, this difference between California law and the before-
and-after test will be minimized if condemnors make use of joint powers agree-
ments to condemn property Jointly, as provided for in Section 1240.060 of the
Eminent Domein Law. In such s case, the rule would be the same under both
tests--all the demages and benefits csused by the Jjoint project can be con-
sidered.

The basic arguments for a before-and-after test, then, are that, even
though it mey allow some leeway and speculation in determining value based
on comparable gsales, 1t eliminates many cther mechanical problems involved
in valuation and provides a fair measure of compensation as between the parties.
"[TIhe simplicity of application of the before and after rule commends itself
to the courts as the method most likely to attain a result that is fair both

to the condemnor end the condemnee.” LA P. Nichols, Eminent Domain § 14.232(a).

Disadvantages of Pefore-and-After Test

The before-and-after test, while simpler than the California rule in
operation, is not a panacea, for it presents some of the same difficidties
the California rule presents plus some difficulties not present under the
California rule.

The problem of wvaluing the property in its "before" condition unaffected
by the project is present with the before-and-after test as well as under the
California rule.
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One other negative aspect of the before-and-after test requires mention.
It has been stated that the offsetting of general benefits places the condemmee
at a disedvantage vis-a-vis his neighbore since property owners generally are
not assessed those benefits.

This is true. However, the before-and-after test provides an sutomatic
equalizer in that the condemnee is compensated for gemeral damages thet his
neighbors do not recover. Moreover, the cbject of the before-and-after test
is to make the condemnee whole. One who has had his property totally teken
is denied the benefits his neighbors reap, and there appears to be no injustice
in that. One who has had his property partially taken is placed in as good
a position as he would have been had his whole property been taken.

The benef'its conferred by a public project are almost always extensive
and immeasurable. A freeway affects not only land values in ite vicinity
but affects in more subtle ways the profits of General Motors and Standard 0il.
It is the object of a public improvement to confer benefits to the general
public. In this sort of situation, the best that can be done is to provide a
full measure of indemnity as between the condemnor and condemnee. In drafting

e new eminent domain statute, it is hopeless to attempt to achieve parity

between property owners and others--some of whom are demaged and some of whom
are benefited--through manipulation of the wvaluation formuls. This was also

the view of the California Supreme Court in Sen Francisco, 4. & 5. R.R. v.

Caldwell, 31 Cal. 367 (1866), an early case adopting & strict before-and-after

test (see excerpts from this decision on pages 44-46 of A Study Pertaining to

Benefits in Eminent Domain Froceedings (1961), attached to the First Supplement

to Memorandum 72-27).
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A

Compensation Under Before-and-After Test Compared With California Rule

What factors are considered in a before-and-after test that would not be
consldered under the California test? The before-and-after test does not pur- %
port to redefine the scope of the project but permits compensation to the
remainder for all effects of the project for which the property was taken.

The before-and-after test does not itemize damages or benefits but subsumes

all damages and benefits in valuing the remainder in its after condition. As

such, it takes into consideration all dameges whereas the California rule i
congiders only those damages that are special, that involve a property right,

that affect property value, and that are reasonably certain. It should be

noted, however, that this theoretical difference boils down to very little

practical difference, for most jurisdictions that employ the before-amnd-after

rule do so0 only as to factors that are reasonably certain, not remote and '
speculative, and only as to property value rether than business losses. As a
consequence, the before-and-after test would encompass such items of damage
as diversion of traffic and minor impairments of access to the extent that
they are reflected in property value which go currently uncompensated in
California. Likewise, damages that may be "general" in California, such as
noise, dust, and fumes, would be compensated--although Californias appears to
be moving in this direction also.

On the benefit side, the before-and-after test would not attempt to
distinguish between general and special benefits but would encompass any
benefit to property that had an impact on its fair market value.

The obvious advantages of the before-and;after test over the California
test are that it is simpler to administer, it provides & more sccurate measure

of value, and it provides consistency of reswlt. It is the conclusion of
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Beatty, The Eminent Domein Procedure Act, 32 Kans. Bar Ass'n J. 125 {1963}

{an excerpt of which is attached to the First Supplement to Memorandum 72-27),
that the compensation changes between & rule like the California rule and the
before-and-after test are not that earthshaking 1In most cases but that the
simplicity of the test mede it far superior.

Another advantsge is that it permits the setoff - of benefits against
the value of the take, a concept that has been argued for by nearly all

commentators. See Connor, Valuation of Partial Taking in Condemnation: A

Need for legislative Review, 2 Pac. L.J. 116 {1971)(attached to the First

Supplement to Memorandum T2=27); Note, Benefits and Just Compensation in

California, 20 Hastings L.J. 764 (1969); Haar and Hering, The Determination of

Benefits in Land Acquisition, 51 Csl. L. Rev. 833 (1963); see alsc the study

pertaining to benefits in eminent domain proceedings prepared for the Commig-
sion by its consultent in 1961 (specisl benefits but not general benefits
should be offset against the part teken)(attached to First Supplement to
Memorandum 72-27).

With respect to this last advantage, the Commission has expressed fear
that the before-and-after test will create such great potentislities for

speculation that a property owner may well be denied his just compensation.

COMPROMISE TEST

At the January 1972 meeting, the Commission regquested the staff to
attempt to draft a statutory scheme which we will eall the compromise rule.
This rule is basically to compensate the property owner for the part taken
and to apply a before-and-after test to the remsinder 50 that all benefits
are offset against all damages but not against the value of the part taken.

Further, the condemnor has the option to apply a full before-and-after test,
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allowing benefits to be offset against the value of the part tsken; but, in
this case, the property cowner may compel a taking of the whole and have it
valued as such. The object of this option scheme is to achieve the fairness
and simplicity of the before-and-after test with restraints on the possibility
of speculation as to value. Thus, under this rule, the defendant is entitled
to have all damages to the remainder recognized, and the plaintiff is entitled
to have all benefits to the remainder recognized. But the defendant will
always have inviclate the value of the part taken, no matter how wild the
gpeculation over the value of the remainder may be., The plaintiff is given
something, too=--if it believes that the benefits it is conferring on the
remainder are sufficiently great, it can request a full before-and-after test,
thus enabling it to offset benefits against the part teken. In such case, 1f
the defendant believes the alleged benefits are mere speculstion, he can compel
the taking of the whole property, leaving the plaintiff to garner the profit,
if any, on the remainder.

How will this scheme operate in practice? Since the basic measure of
valuation is the value of the part taken, plus dameges to the remainder
measured on & before-and-after basis, there will have to be three appraisals~--
the part taken and the remainder before and after--unless, of course, the
defendant waives severance damages, which is not likely in those cases that
the plaintiff choses not to employ a before-and-after test. This approach
is also less satisfactory than a full before-and-after test in thet it

retains many of the mechanical problems inherent in measuring the before value

of the part taken. It also retains the present feature of a windfall to the
property owner where great benefits are bestowed. It does, however, make a %
simpler and more equitable valuation of the remainder than under present !
California law.
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If the plaintiff elects to employ a full before-and-after test, it is
subject to the risk that the defendant will force a taking of the whole parcel.
There is evidence that excess property is difficult to dispose of: The
Division of Highways indicates that, between 1964 and 1969, it acquired
excess properties (remmants) at a cost of $45.6 million, which it was sble
to sell at a project-enhanced value of $48.0 million, for & paper profit of
$2.4 million, But since overhead costs of sale were $5.8 million, the division
suffered a net loss on excess lands of $3.% million. The division still has
a large inventory of excess lands on its hands which it has been attempting
to reduce, apparently somewhat ineffectually according to the Little Hoover
Commission report (& copy of the report is attached to the First Supplement
to Memorandum 72-27). However, the risk of dieposal of land taken pursuant
to the defendant's request under the compromise rroposal would be minimsl.
Ordinarily, the remainder taken will be more than a mere remnant. Usually,
the land acquired will be land whose value is substantial due to benefits
conferred by the project. Otherwise, the plaintiff would not have elected &
btefore-and-after test in the first place. This will be especially true if
the remainder is an independent parcel, brought in under the "integrated use"
test of the larger parcel. Such land should be relatively easy for it to
dispose of.

The risk is present nonetheless and, because the taking and disposal
of excess land is a bwrden, the plaintiff may be discouraged from meking use
of the before-and-after test in cases where it is bestowing great benefits
as well as in ordinary cases where it might wish to use the test becsuse of
its simplicity of administration.

Tt is difficult to say whether the plaintiff's taking the whole rarcel
upon the defendant's demand is a public use in the classical sense. This
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sort of situation is unique. However, in an analogous situation, it does
not offend the public use doctrine for a condemnor to take a fee interest
where it plans to use only a lesser interest. Moreover, the taking would
serve the public purpose of avoiding extensive severance damage trial costs,
would insure that the plaintiff recoups any benefits provided, and would
benefit the property owner who does not wish to be left with & remsinder or
who believes that he will not obtain a fair trial on remainder value.
Although the Supreme Court has held that none of these factors alone is

sufficient to constitute a public use~-cf. People v. Superior Court, 68 Cal.2d

206, 436 P.2d 342, 65 Cal. Rptr. 342 (1968)--it is likely that the combination
of these factors in a situation where the defendant has the option to retsin
the property if he wishes would amount to a public uee. The Rodoni case
indicated that:

It is for the Legiglature to determine whet shall be deemed

a public use for the purpcses of eminent domein, and its judgment

is binding unless there is no "'possibility the legislation may be

for the welfare of the public.'" [68 Cal.2d at 210, 436 P.2d

at s 65 Cal. Rptr. at .]

The compromise scolutlon also presents procedural problems. Under present
condemnation procedure, the plaintiff indicates the larger parcel in its
complaint, and the defendant claims damage to the remainder in the answer.

The Commission has tentatively decided, however, to omit these pleading
requirements as premature and to reguire the assertion of claims at sonme
later stage of the proceedings not yet specified. In this connection, it
is advisable to also designate that stage of the proceeding as the stage at
which the plaintiff must elect the before-mand-safter test 1f it so desires,
and the defendant must exercise his option to compel the whole taking. This
will insure the maximum coordination for appraissal purposes. Time limits
are proposed in the draft statute (Exhibit I).
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Under the proposed time limits, the defendant may claim damage within
10 days following the determination of the larger parcel, which may cccur up
to 45 days prior to trial under the staff draft bifurcation provigions. The
plaintiff may exercise the before-and-after gption within 10 days thereafter.
And the defendant has 10 days following the plaintiff's option to require a
taking of the whole. This means that 1t is in theory possible that the
parties will learn that the trial will be as to the whole property within 15
days of trial. If this time is not adequate for preparation, the trial can
be delayed.

Cne final item reguires mentiop. The compromise propossl as drafted
follows the California rule of allowing damage for only alterstion of the
fair market value of the property and does not include damages for losses to
business. This limitation is based on the concept that the condemnor need
pay only for what he takes rather than for damages to the defendant. The
Commission may wish to expand the items of damage recoverable beyond the
traditional concept of damage to the "property itself" in order to cover
other "incidental" losses. However, this is a general valuation problem that
the staff plans to teske up in depth at a later time.

What, then, is the staff's evaluation of the compromise proposal?
Because it is a compromise, it is certain to please neither condemnors nor
condemnees. It is more complicated, and the procedure is more complex than
a straight before-and-after test. Yet the compromise proposal does hsve the
merits of being a little simpler tc administer than the present Tule and of
affording a more equitable measure of compensation. It appears to be

bagically fair as between the opposing parties. And, despite a few mechanicsl
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difficulties, it appears to be worksble. Although the staff would prefer

to see a2 straight before-and-after test, we would prefer the compromise

proposal over existing California law.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel
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Memorandum 72-27

EXHTBIT 1

CEAPTER 5. JUST COMPENSATION

Article 1. (Ceneral Provisions

§ 1245.010, Definiticns

1245,010. As used in this chapter:

(2) "Date of valuation" means

(b) "Fair market value" means

(¢) ™Highest and best use" means

Comment. These terms are used in the draft statute, btut their defi-

nitions have not yet been drafted.



§ 1245.120. Measure of compensation for partial taking

1245.120. Except as provided in Sections 1245.130 and 1245.140,
the measure of compensation for an acquisition by eminent domain of
part of a larger parcel is the fair market value of the part taken on

the date of valuation.

Comment. Section 1245.120 provides the basic measure of compensation
for & partial taking of property. Excepticns to this rule are where the
defendant claims damage to the remainder (Section 1245,130) and where the
plaintiff elects the measure of compensation provided in Section 1245.140
(before~and-after test).

"Iarger parcel" is defined in Section , and "fair market value"
and "date of veluation" are defined in Section 1245.010.

This measure of value codifies the rule under former Code of Civil Pro-

cedure Section 1248(1) where the defendant walved severance damage.

Matters for futire consideration:

(1) Effect of enhancement and blight.
(2) Compensability of “"incidental" damage.
(3) Retention of Silveira rule.

(4) Treatment of improvements and fixtures.
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§ 1245.130. (laim of damage to remainder; measure of compensation

1245.130. (a) If a plaintiff seeks to acquire by eminent domain
part of a larger parcel, the defendant may claim damage to the remainder.
Such claim shall be made by notice filed and served on the plaintiff no
later than 45 days prior to trial of the issue of compensation or, if
a hearing to determine the larger parcel ils held, no later than 10 days
following such determination.

(b)- Except as provided in Section 1245.140, the measure of com-
prensation where the defendant claims damage to the remeinder as pro-
vided in this section is the greater of the following:

(1) The fair market value of the part taken on the date of valua-
tion; or

{2) The amount by which the fair market value of the larger
parcel on the date of valuation exceeds the fair market value of the
remainder on the date of valustion as affected by the project for which
the property is taken. In determining the fair merket value of the
remainder as affected by the project, all consequences of the project
as planned that are reasopably certain and that enhance or diminish
such value shall be considered, regardless of the location of the project

with respect to the remainder,

Comment. Section 1245.130 provides new rules for claiming damage to
the remainder and for determining the compensation where such damage is

claimed in an eminent domain partisl taking case.
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§ 1245.130

Subdivision {(a). Former law required the defendant in an eminent

domain proceeding to claim any damages to the remainder in his answer. See
former Code Civ. Proc. § 1246,

Subdivision (a) provides the defendant more time to make the claim of
severance or consequential damage but limits the time to hS days preceding
the trial of compensation matters. Where the issue of the larger parcel is
heard pursusnt to Section 1260. , the defendant has 10 days within which to
make his claim.

Subdivision (b). Subdivision (b) provides in essence that, where the

defendant claims damage to the remainder, he is entitled toc recover the dif-
ference between what he had before the taking and what he bad after the
taking, but in no case shall he recover less than the value of the part
taken. It is another way of estimating the value of the part taken plus
damege to the remainder, the rule formerly provided by Code of Civil Pro-
cedure Section 1248. Subdivision {b) differs from the former rule in that
it does not require a separate estimation of damage and benefit to the
remainder, but looks simply to ite decline in value on a market value basis.
The operation of this before-and-after test is deécribed more fully in the
Comment to Section 1245.1h0,

The measure of compensation provided in this section does not apply if
the plaintiff makes the election specified in Section 1245,140 (strict
before-and-after test with no minimm recovery for defendant).

The "larger parcel" is defined in Section ., and "fair market

value" and "date of valuation" are defined in Section 1245.010,

i



& 1245.130

Matters for fubture consideration:

(1) Same matters as those listed under Section 1245.120.

(2) Integration of dammge claim time limite with pretrial conference
time limits.

(3) Constitutionai limitation on offsetting benefits where property
taken for right of way or reservoir by private condemnor.

(4) oOrder of proof.

(5) Porm of jury verdict.



§ 1245.14%0. Election of before-and-after test; right to compel taking of
larger parcel

1245.140. (a) If a plaintiff seeks to acquire by eminent domain
pvart of a larger parcel, the plaintiff may elect to apply the measure
of compensation provided in this section. Such election shall be made
by notice filed and served on the defendant no later than 4s days prior
to trial of the lssue of compensation or, if a hearing to determine the
larger parcel is held, no later than 10 days following such determina-
tion; except that, if the defendant élaims damage to the remainder as
provided in Section 1245.130, the plaintiff has an additional 10 days
following service of notice of the claim in which to make such election.

(b) Notwithstanding Sections 1245.120 and 1245.130, the measure
of compensation where the plaintiff makes the election provided in this
section is the amount by which the fair market value of the larger
parcel on the date of valuation exceeds the falr market value of the
remeinder on the date of valuation as affected by the project for which
the property is taken. In determining the fair market value of the
remainder as affected by the project, 211 consequences of the project
as planned that are reasonsbly certain and that enhance or diminish such
value shall be considered regardless of the location of the project with
respect to the remainder. For the purpose of this section, if the fair
market value of the remainder as affected by the project exceeds the
Tair market vaiue of the larger parcel, the measure of compensation is

Zero.
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§ 1245.1k40

(c) If the plaintiff makes the election provided in this section,
the defendant may require, by notice filed and served on the plaintiff
within 10 days foliowing receipt of the notice of election, that the
plaintiff" take the larger parcel. In this case, the measure of compen-
sation is the fair market value of the larger parcel on the date of valu~

ation.

Comment. Section 1245.140 provides an optional scheme for valuing par-
tial takings of property new to California eminent domsin law.

Subdivision (a). The optional valuation scheme provided in this section

comes into play only if the plaintiff elects to take advantage of it. The
plaintiff way make 1ts election any time up to 45 days before trial of the
issue of compensation unless a hearing on the larger parcel is held pursuant
to Section 1260. » in which case the plaintiff must make the election within
10 days following the court's decision. In addition, if the defendant claims
damege to the remainder within 10 days of the time the plaintiff is regquired
to make the election, the plaintiff may have 10 days following service of the
defendant’s notice in which to meske his election.

Subdivision (b). Subdivision (b) provides that, if the plaintiff takes

advantage of the option, it may have the partial taking valued on a before-
and-after basis. That is, the falr market value of the property as a unit
unaffected by the project for which it 1s taken is first measured and then
the fair market value of the remsinder as affected by the project is measured,
and the defendant is awarded the differrnce between the two values. This

rule differs from former Californis law as provided in Code of Civil Procedure
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§ 1245.1%0

Section 1248 in several significant ways. Under former law, the wvalue of
the part taken, the damage to the remainder, and the benefits to the remainder

were separately assessed; under this section they are not. (But see People

¥. Ricclardi, 23 Cal.2d 390, 1k P.2d 799 {1943), permitting lump-sum valua-

tion of the remainder in its before-and-after condition.) Under former law,
benefits to the remsinder could not be set off against the value of the part

taken; under this section they may be. (But see San Francisco, A, & S.R.R.

v. Caldwell, 31 Cal. 367 (1866}, an early case before present Section 1248
permits offset of benefits against value of part taken.) Under former law,
as construed by the cases, only certain damages and certain benefits to the
reméinder could be considered; under this section all damages and all benefits

that are not remote or speculative must be considered. (;Et see People v.

Volunteers of America, 21 Cel. App.3d 111, Cal. Rptr. (1971),and

People v. Giumarra Farms, Inc., 22 Cal. App.3d 98, Cal. Rptr. (1971),

cases expanding the damages and benefits that mey be considered.) For
analyses of some of the numerous California cages that are overruled under

this section; see, e.g., Gleaves, Special Benefits in BEminent Domain: Phantom

of the Opera, 40 Cal. S.B.J. 245 (1965); Hbfe, Benefits and Just Compensation

in California, 20 Hastings L.J. 764 (1969); Connor, Valuation of Partial Taking

in Condemnation: A Need for Leglelative Review, 2 Pac. L.J. 116 (1971).

It should be noted that, if the fair market value of the remainder as
affected by the project exceeds the fair market value of the whole property
in its original condition, the defendant 1s not assessed the difference tut

is awarded zero compensation.



§ 1245.140

The compensation available under thig section is based.upon the value
of the remainder as affected by the project for which the part taken was
acquired. Under this rule, the demaging or benefitting portion of the
project need not be physically located on the property taken; rather, the
effects of the project as a whole on the remainder are considered. Cf. People
¥. Ramos, 1 Cal.3d 261, 460 P.2a 992, 81 cal. Rptr. 792 {1969); People v.

Yolunteers of America, 21 Cal. App.3d 111, Cal. Rptr. {1971).

The "larger parcel" is defined in Section T sy and "fair market
value" and "date of valuatlion" are defined in Section 1245,010.

Subdivision {c). Where the plaintiff elects to apply the before-ande

after test, the defendant may require the taking of the whole property pro-
vided he mekes a timely demand. This provision is new to California law.

For an analysis of the law governing compensation for a taking of the defend~
ant's whole property, see Comment to Section 12#5. .

Matiers for future consideration:

(1) Same matters as those listed under Section 1245.120. with the
exception of the Silveira problem.

(2) Integration of election time limits with pretrial conference time
limits.

(3) Constitutional limitation on offsetting benefits where property
taken for right of way or reservoir by private condemnor

(4) Integration of method of valuing whole with measure of compensation
for total taking (not yet drafted).

(5) Delay of trial if options exercised so that there is insufficient
time for trial. |
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Memorandum 72-27
EXHIBIT 11

PEOPLE EX rEL. DEPT. Pus. WXs. v. VJLUHTE[:RS OF AMERICA 111
21 CAM 11 —~— Cal.Rpir, ——

(Civ. No. 27477. First Dist., Div. One. Nov. 15, :9‘71 I

THE PEOPLE £x RsL. DEPARTMENT dF PUBLIC WORKS,
Plaintiff and Respondent, v.
VOLUNTEERS OF AMERICA, Defmdam and Appellant.

SUMMARY

In an action to condemn a narrow strip of a single parcel of defendant's
property in connection with the building of a new freeway, defendant’s
proffered evidence of severance damages with respect to the remainder of
the parcel was excluded. Such evidence related to the diminution in the
value of the remainder of the parcel caused by noise emanating from the use
of the freeway that would render the premises uninhabitable and unusable,
that would reduce the highest and best use of the property from multiple
housing to low grade residential or commercial, and that would depreciate
its value from $3 to $1.50 per square foot. court’s basis for excluding
the proffered evidence was that the freeway/ itself, which at that point was
to be elevated, was not to be built over the condemned strip, but beyond it.
The strip was merely to be fenced off as an integral part of the right of way,
which, under the elevated freeway, was to be converted into a small park
project. Judgment was entered awarding defendant only the stipulated
market value of the strip itself. {Superior Court of Santa Clara County,
No. 204555, Peter Anello, Judge.)

The Court of Appeal reversed. It was he
land is being condemned in part, may not ally recover damages to the
remainder of his land caused by the manner in which the works are to be
constructed or operated on the lands of others, this rule does not apply
where, as here, the property taken is an integral part of the right of way
upon which the improvement is to be constructed, maintained, and used.
The court, tracing judicial and other comment on the line of demarcation
between, on the one hand, a proper exercise of the police power, through
routing and controlling traffic, and, on the other, the invasion of private
rights, noted that there was some question| whether clements of damage
that are general to all property owners in the| neighborhood. and not special
to the defendant, may be recovered, even if some property is taken. How-

{Nov, 1971}
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112 " PeorLe £X ®EL. DeEPT. Pun., WKS. v, Vm.umazusor AMERICA
21 C.A 3 H 1 —— Cal.Rpir. e

ever, the court determined that wherd property is-taken, fraffic noise could
be a proper consideration for assessing the diminution of the value of the
remaining property, and held the exjdusaon of defendant’s proffered evi-
dence thereon to be reversible error. [(Opinion by Sims, 5 with Molinari,
P. I, and Elkington, 3., Luncnrnng)

HEADNOTES

Classified to McKinney's Digest

(1) Eminent Domain 571 to Contiguous Land—Seversnce
Where Improvements on' Land of Others.—Although an
owner, whose land is being condemned in part, may not generally re-
cover for damages to the remainder of his land caused by the manner
in which the works are to be constructed or operated on the lands of
others, this rale does aot apply (where the construction or use of the
improvement causes tangible damage to, or affects an established right
of access to, adjoining property nor does it apply where the propérty -
taken is an integral past of the right of way on which the improvement
is to be constructed, mamtmnch and used.

| (2) Emineat Domain § lsz-ltevehsible Emor—Exciasion of Evidence

on Severance Damages.—In an action to condemn & narrow strip of
a single parce! of defendant’s ty for freeway purposes, it was re-
versible error to exclude, on the sole ground that none of the elevated,
paved part of the highway was to be built over the condemned strip,
evidence of sevecance damages| proffered by defendant to show the
diminution of the value of the [rest of the parcel that would be oc-
casioned by the construction operation of the. freeway, where the
strip was to bé fenced off as an integral part of the right of way.

() Eminent Domein § 74(0.5—Co o Contiguous

Land-—Elements in Mp&n of a land-
owner’s parcel is being condemned, the value of the remainder before
and after the construction of the public improvement is not a conclu-
sive test as to the compensation to which the landowner is entitled.
The damage for which compensation is to be made is damage to the
.property itself, and does not include a mere infringement of the owner's
personal pleasure or enjoyment! ' '

[See CalJur.2d, Eminent Dumam. i 148; AmJder.2d, Eminent
Domain, § 310.] - -
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* cluding a part of the entire parcel owned by

(4 Emisent Donain § 74(3)—Compensation—Damages o Contigeous
Based on Noise From New Freewsy.—In an action to condein a

~ narrow strip of a single’ parcel of def
. with the building of a new freeway, defe
titled, if proper proof were adduced, to fecov
based on the diminution in the value of the remainder of the parcel
. caused by noise emanating from -the use (of the freeway that ‘would
render the premises uninhabitable and ugussble, that would reduce
the highest and best use of the property from multiple housing to Jow
grade residential or commeycial, and that would depreciate its valus
from $3 to $1.50 per square foot. It was thus reversible error to £%-
clude defendant’s proffered evidence to this eff '

dant’s property in connection
dant would hiave been en-

COoUNSEL o
Morgan, Beauzay & Hammer for Defendant and Appellant.
Henry S. Fenton, Joha P. Horgan, Lee Tyler, William R. Edgar and Robert

- R. Buell for Plaintiff and Respondent.

OPINION

SIMS, J.—The Volunteers of America, a co bration, the property owner
and defendant in an action in eminent domain instituted by the Department
of Public Works 1o acquire certain real p for freeway purposes, in-

a judgment which granted it $1,365 as the sti
portion of the property taken, including the
appeal is directed to the [failure of the judgment to award the property
owner claimed severance damages, and particularly attacks the ruling of
the trial court which excluded the evidence of severance damages proffered
by the property owner in an offer of proof, the finding of the caurt that the
property owner suffered no severance damagcs!fur the parcel taken and for
all damages suffered or to be suffered by the property owner by redson of
the taking of the parcel and the constructionof the improvement in the

manner proposed by the state.

The issues, as framed by the respondent cn:hdcmnm which initrated the
proceedings in the trial court by its motion 1o exclde evidence, are (1)
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whether the property owner can recover severance damages when those
damages admittedly How from the :construction and use of improvements
which are to be physically located ¢n lands acquired from others; and (2)
whether, in any event. the property CWner Can recover SeVerance damages
when the alleged diminution in the value of its remaining property is caused

- by noise emanating from the use of the freeway which would render the

premises, as then improved, uninhabitable and unusable.’

_ The property involved is a narrow triangle along the northerly boundary

of the parcel owned by the defendant. The property taken measures 82.01

feet along. that boundary from the sortheasterly corer, 5.89 feet southerly
from that corner along the boundary, and then 82.23 feet on a hypotenuse
westerly back 1o the hortherly boundary. The area taken is approximately
223 square feet.? The parcel beford the taking was approximately 123 feet

UFhe background of the question prespnted is well stated in Orgel, Valuation under
Eminent Domain (2d ed. 1953) section: 54, page 253 et seq., where the author com-
ments on the distinction between darnages due and damages not due 1o the taking of
a portion of the owner’s property, as fpllows: “The courts have all recognized that

the depreciation in market value of the remainder caused by the physical separation

or severance of thefm taken is due to the taking and they have held that compensa-

of injury muat be included in damages to the remainder. Bul they
have distingui thest severanoe damag (L

¢x from the ‘consequential’ damages arising
by reason of the use to which the conde i

ner intends fo nn the part taken. It is with
probiem of differentiatiog

between damage thatis due and damage that is aot due to the taking chicfly arises.
“The » of the coarts 1o draw |this distinction Is due to the fact that, with
Certain ex kmwnuofpropenhnmenﬁﬁedwm:fmanydiminuﬁon
in value which it thay suffer by virtue of the construction and operation of adjacent
public works where no part of his prope: y is deemed to have been ‘taken.’ It would
seem, therefore, to be unfair discrimination to reimburse a property owner for all
fimilar dxmages dook to his property simply because & portion of it, however small,
may have been condemmued,. Bearing this point in mind. the courts have attempted,
to distinguish beiween damages which a

particular gwier s red becanre (a part of his property has been taken, and
darhages which this same owner have suffered along with adjscent’ property
owners becamse public works, stal. t0. the remninder of his property, have
been focated in the neighborhood. Needles to say, there are great difficulties, both
practical and theoretical, in making » dk action between these two 1ypes of dam
and courts have differed ndt ooly i manner, but zlo in the zex), with

have mn#d to draw it.” (Fns. omited.) - :
also, 4A Nichols on Eminent in {rev. 3d ed, 1971) §14.1 a1 p, 145,
fn. 4 and accom ﬁ% 3_st=0x;;.§nd Van Alstyne, fntangible Detrimens (1969) 16

may

ke

U.C.L.A. L.Rev. 491, ! _
"¥The complaint seeks, in addifion to this iriangle, the cnderlying fee interest, if
, appurtenit 1o the triangle, in to & 25-foot Iane which adioins the whole

“ parcel on the essterly side and the extinguishment of any right of scceas the

, remainder
of the whole parcel may have over tane, a3 such acoess will be curtailed by the
closing of the lane, as it rogs hyth:gmeralmtheﬂy!ineotthermy.
No mention of (hese maltters is found 1 the findings or jixigment other than

reference to the t pumbér which |incioded those interests. Whether abandoped,
or included in the taking, they are not 'at issae on this appeal. Although appellant in
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from its westerly to its casterly boundary, and 100 fect from its northerly
to its southerly houndary, and had a total area of about 12,957 square feet.

The record revealed that the only improvement planned to be located on
the property taken would be a fence approximately six inches inside the
right of way line for the freeway. It was that by arrangement with
the city the city would erect an ornamenta! fence in connection with a
project to put a park under the freeway. The trayeled roadway itself would
be 23 feet above ground level on an elevated platform 164 feet above the
ground. The traveled portion of the freeway was planned to be located at
a distance of 23 feet inside the southerly line of the freeway after the taking,
but the structure itself, with allowance for a , would be 8 fect closer,
or 15 fect from the new property line. The structiire would be tilted toward
and dlightly lower to the scuth. ' ' o

‘The defendant’s property is located on the northeast corner of two in-
tersecting streets, The improvement which was taken consisted of a shed
in the northeasterly corner of the property. It is ot a factor in this appeal.
The property is also improved by two houses which had been connected
for joint use. The foundation line of the northerly rear corner of the north-
erly house is focated about 5 feet from the new frecway right of way line
at the closest point. This structure’s northerly wall parallels the original
northerly property line for about 50 fect at a distance of between 6 and 7
feet. The westerly point of the property taken is opposite a point about halt
way back from the front of the house. The structure itself overhangs the
foundation slightly. L

The plaintiff concluded its presentation of the foregoing physical facts on
the first day of trial. At the outset of the procepdings on the second day,
the following offer of proof was made on behdlf of the propeety owner:
“_ . . we would offer testimony, (1) that the fieeway which is to be con-
structed, must be considered as & whole . . . as one integral part, and
that you cannot separate the portion of the improvement, which is going
to be on the land of the defendant Volunteers of' America; that the location
of the freeway at the point at which it is 1o be logated, including the portion
thereof which is on the land of the defendant Violunteers of America. will
cause a serious diminution in value 10 the property of the defendant, ap-
proximately $55,000 by way of severance darajges: that . . . before the
take and before the construction of the improvement, the highest and best

its brief has alluded to the fact that the condempation closes the east alley and the
property owner's tight to use it to go north from the residue of its property. this
element of damage was not mentioned in its offer of proof, and cannot be considered
for the first time on appeal.
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use of the properly, as presently improved, is that of either student housing
or of the present use to which it is Beiog made, that is, a home for unwed
mothers and women in distress, sort 9f a boarding house; that after the take
and the construction of the improvement proposed by the state, both on the
deferdant’s fand ard the land of others, the highest and best use of the
property will be that of, what would be testified to as low-grade residential
or commmercial, that is, either one-smr}r duplex or apartment house or one-
story commercial use such as a warchouse: that it would be economically
impassible for the property 1o be so'ld for the erection of mult-level resi-
dential use or any oth..r multilevel procedures, any other multiheight use;

“That the sound ]cvel which will be created by the esection of the im-
provement, &s proposed by the state, would be such as to make the premises,

as presently improved. uninhabitable and unusable; that all of the property -

of the defendant Volunteers of America is within 118 feert of the location of
» . . the freeway proper, that the impmvemcnts are considerably closer
+ « . one hundred cighteen feet, . . . being the furthest distance; that the
property, as presently used, real property without improvements, is worth
approximately three dollurs per squalF foot; that the property’s after use is
worth approximately $1.50 per square foot; that the 1mprovementu, 8s
presently on the property, would bei v:rtually useless . . . with this free-
way located as it is.”

It was further stipulated that the phys:cal location of the traveled portion
of the freeway woukd be on the of others; that no part of the bridge
structure would be closer than 9 from the existing property line of
defendant’s property; and that the defendant’s witnesses would not be able
10 testify to severance they were permitted to testify as to
theeﬁectofthefsuwgyon&mda s property.

The court thereupon fuled that tﬂe testimony would be excluded. The
parties stipulated to the compensation for the property taken, The court
ordered judgment accordingly and excused the jury. The defendant unsuc-
cessfully pursued its contention that it should be awarded severance dam-

ages by filing abjections counterfindings to those proposed
by the condemnor, but findings and judgment were entered as ordered by

‘ :hecouﬁ,andﬂmappea]mnd

1
Sacnon 1248 of the Code of Ciw!l Procedure provides in relevant part:
“The court, jury, or referoe must such legal testimony as may be of-

fered by any of the parties to the ings, and thereupon must ascer-
tain and assess:
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“1. The valve of the property sought to be condemned, and all improve-
ments thereupon pertsining to the realty, and of cach and every separate
estate or interest therein; if it consists of diffegent parcels, the value of each
parcel and cach estate or interest therein shall be separately assessed; -

“2. ¥ the property sought 1o be condemned constitutes only 8 part of 2
larger parcel, the damages which will accrae to portion not scught to be
mndemned,bymsonofitsseveranoe&omtheporﬁonmghttobecpn-
demned, and the construction of the imprvvm:Lt in the manner proposed
by the plaintiff; . . .” This coust recently sta . “Accordingly, when a
portion of private property consisfing of a contiguous parce] of land is con-
demned for public use under the state’s power of eminent domain, com-
peosation is due not only for the value of the directly taken, but also
for so-called severance damages, that is, the ges to the remaining

as the result of its being severed from the part actually taken for
public use. [Citations.]"’ (People ex rel. Depi. Pub. Wks. v. Romano
(1971) 18 Cal.App.3d 63, 69 [94 Cal.Rptr. 8391) N '

(1) The condemnor, however, relies on the following rule: “An owner,
whoee land is being condemned in part, may rot recover damages in the
condemnation action to the remainder of his land caused by the manper in
which the works are to be constructed or ed on the lands of others.
The detriment for which he may recover compensation is that which will
resu't from the operation of the works upon his land alone. {Citations.}”
(Sanitation Dist. No. 2 v. Averill (1935) 8 Cal. App.2d 556. 561 [47
P.2d ‘7861 See also People v. Symons (1960) 44 Cal.2d 855, 861 {9 Cal
Rptr. 363, 357 P.2d 451]; People ex rel. Dept. Pub. Wks. v. Romano,
supra, 18 Cal.App.3d 63, 69-70: Lombardy . Peter Kiewit Sons Co.
(1968) 266 Cal.App.2d 599, 602-603 {72 Cal|Rptr. 240] [app. dism: 394
US. B13 (22 L.Ed.2d 748, 89 5.Ct. 1486)1; People ex rel. Dept. of Public
Works v. Wasserman (1966) 240 Cal.App.2d!716, 723-726 and 732 {50
Cal.Rptr. 95); People ex rel. Dept. Pub. Wks. v: Elsmore (1964) 229 Cal.
App.2d 809, 811 [40 CalRptr. 6131 [disappraved in People ex rel. Dept.
Pub. Wks. v. Ramos (1969) 1 Cal.3d 261, 264. fn. 2 [81 CalRptr. 792,
460 P2d 997], as discussed below): City of | Berkeley V. Von Adelung
{1963) 214 Cal.App.2d 791, 793 {26 Cal.Rptr. 8021; 4A Nichols, Emi-
nent Domain (Rev. 3d ed. 1971) § 14.11], p. 14-6 et seq.. § 142111,
p- 14-53 et seq. and § 14.2462, fns. 6-10, and accompanying text. pp.
14-276/14-278: t Orgel, Valuation Under aminent Domatn, §§ 56-57,
Pp. 257-266; and Van Alstyne, Intangible Detriment {1969) 16 UCLA,
. Rev. 491, 504, fn. 51, and accompanying tekt.)

The Symons rule does not apply in two other sitwations. 1f the construc-
tion or use of the improvement on public property causes tangible damage
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to, or affects an established right of acéess to adjoining property, there may
be compensable damage. (See dlbers v. County of Los Angeles (1965)
62 Cal.2d 250, 256-264 {42 Cal.Rptr, 89, 398 P.2d 129]; House v. L.A.
Courty Flood Cortrol Dist. 1944) 25 Cal.2d 384, 392 [153 P.2d 9501
Bacich v. Beard of Controf (1943) 23 Cal.2d 343, 349-352 {144 P.2d
818). Eachus v. Loy Angeles eic. Ry. Co. (1894) 103 Cal. 614, 617-622
[37 P. 750%; and Reardon v. San Francisce (1885) 66 Cal. 492, 505-506
[6 P. 317).) Under such circumstances, where there is a special detriment
to the private land involved, it should be immaterial whether the works
which caused the damage were wholly, or partially, or in no way upon
some land which was taken from the private owner.

In the second place, since the trial of this case, it has been recognized
that even though the roadbed, or pavedl portion of 2 freeway is not on the
property taken, if the strip taken is a part of the freeway right of way, the
rule of People v. Symons, supra, does ot apply. In Symons the court ruled
that an owner, whose property was taken for purposes other than the con-
struction of the freeway itself, was not entitled to compensation, or sever-
ance damages, for those impediments|to the property resulting from the
objectionable features caused by the imaintenance and operation of the
freeway proper on lands other than those taken from the defendants. (54
Cal.2d at pp. 860-862. See also People ex rel. Dept. of Pub. Wks. v,
Elsmore, supra, 229 Cal.App.2d 809,(811.) In Symons the property con-
demned was for the enlargement of 3 turnaround for a cul-de-sac necessi-
tated by but nol a part of the freeway project, and the property owners
sought as severance damages “the vajue of their property arising
from such factors, among others, as change from a quiet residential

_ area, loss of privacy, loss of view to the cast, noise, fumes and dust from

the freeway, loss of atcess over the now occupied by the freeway,
and. misorientation of the house on its|lot after the freeway construction.”
(54 Cal.2d p. 858. See also People ex 1¢l. Dept. of Public Works v. Wasser-
man, supra, 240 Cal App.2d 716, 723-727.) In Elsmore, as ip this case,
the land taken was not to be used for the construction of the roadway itself.
The opinion recites: “The only improvément to be constructed on the land

_ taken from appellants is a chain link fence 1o be placed on or near the

property line separating the state-acquired property from the remainder of
Parcel 2. The part of Parcel 2 acquired by the state was taken for freeway
purposes but not for the construction of the freeway proper. It is to be 8
portion of an unimproved and cleared istrip about 25-30 feet wide located
to the side of the freeway roadbed. This cleared strip, designed to run
along the entire length of the freeway from San Jose to San Franocisco, is
to be used only for emergency and maintenance vehicles and operations.
All of the land taken from appellants is-included within this proposed road-
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side strip.” (229 Cal. App.2d at p. 810. The tfial court properly applied
Elsmore to the facts before it in this case.® :

Thereafter in People ex rel. Dept. Pub. Wks. ¥. Ramos {1969} 1 Cal.2d
261 [81 CalRptr. 792, 460 P.2d 992), the court overruled & judgment
denyifg severance damages in a situstion w the property taken was
not used for the paved portion of the freeway. In distinguishing Symons
the court said, “In the present case, however, Parcel 3-A of the defendants’
property was taken for use as a part of the freeway itself, and the chain link
fence was constructed on jt. Although Parcel 3-A was not used for the
paved portion of the freeway, but for a dirt stdip or shoulder paralleling
the traffic lanes, it was taken as a part of the y right-of-way, and
the fence was piaced on it to act as a physical b to the limited access
freeway. Accordingly, the rule of the Symons case is not appligable, and
the trial court’s contrary ruling was in error.” |(1 Cal.3d at p, 264, fn.
omitted.) In 2 footnote the court stated, “Afy implications found in
Peopie ex rel. Dept. of Public Works v. Elsmore (1964) 229 Cal. App.2d
B0% . . ., contrary to the views we express today must be deemed dis-
approved.” (Id., fn. 2.)

Tt is therefore concluded that the condemnor cannot rely upon the rule
of the Averill case when, as here, the property|taken is an integral part
of the right of way upon which the improvement is to be constructed,
maintained and used. It is urged that Ramos should be limited to its facts, -
that is, since the fence which deprived the property owner of access was
erected on property taken from him, the test of Averill was satisfied.

(2} On the other hand, the authority under which the property was
taken in this case was allegedly and admittedly “For Freeway pucposes.”
The condemnor could have placed its freewa% six feet northerly and
avoided taking any of defendant’s property. It did not, and baving found
his propesty necessary for the project, it should 'be bound by the general
rules concerning severance damages.* =

PAt the time of its decision, May 5, 1968, and the gntry of judgment. Jupe 11,
1969, the trial court was also relying on the opinion of the Court of Appeal for the
Fifth District in People ex rel. Departingnr of Public' Works v. Ramos. Civ. No.
1035, decided April 18, 1969 (77 Cal.Rptr. 130}, In thut opinion the court reluc-
tantly followed Elsmore. lts challunge was accepted. and the opinion was vacated
when the Supreme Court granted  hearing June 18, 1969, a week sfter the ertry of
judgment in this case.

‘n Andrews v. Cox {19427 129 Conn. 475 {29 A.3d S87) a smuil triungle ap-
praised at 39 was taken. Damages amounting to 31,700 were aho suffered by reason
of the highway construction not only on the lend raken! but also upon the adjoining
fands not belonging to the property owner. The court fufed it was error (o fail 1o
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As will be noted below, the dividing line between those who are entitled
to consequential damages, and those who are not, is at best arbitrary. On
the one hand it can be said that certhin diminution of the value of its
property resulting to the defendant is no greater than that suffered by
neighboring property owners who lost ino land by reason of the improve-
ment (see below). By the same tokenithis diminution of valve is just as
great as that suffered by a landowner who retains an equivalent parcel
after giving up a strip of greater width which falls under part or all of the
projected improvement. It is concluded that the court erred insofar as it
denied the defendant anopportunity to show the diminution in the value
of its remaining property which would) be occasioned by the construction
and operation of the freeway in the manner proposed by plaintiff on the
ground that the property taken from |plaintiff did not extend under the
roadway itself. - :

aliow the latrer sum. It said, “The element of cause and effect is present in any award
for depreciation in the value of the remaini innd due to we of the land taken for

o the making of the improvernent; damages of that kind are given becavse they are
cmdbyﬂwmofmehndtmnzmdwhenlhemﬁingoftheim ment
- requires as an integral and igscparable the use of the land taken, h the
improvement as a whole extends 1o adjoini tand, that use i a contribiting cause
ot'tbudwtprodtmdﬁtheen&-eim_ t” {129 Coon. at p. 481 29 A.2d
at p. 590]. See also #. v. Cox {1 130 Conm. 389, 393-394 [34 A.2d 633,
634); Chicago, K. & N. Ry. Co. v. Van Cleave (1893) 52 Kan, 665, 667-669 [33
P. 432, 473-474), app. dam. 41 L.Bd, 1177 17 $.Ct. 9921; and cf. De Vore v. State

* Highway. Co (1936) 143 Kan. 470, 472-474 [34 P.24 971, 972973}, Ciry .
of Crookston v. Erickson (1935) 244 Minn. 321,:325-328 [69 N.W.2d 909, 912.914];

and cf. Thomeen v, Site {1969) 284 Mink. 468, 472-476 [170 N.W.24 573, §579-
SB11: State Highway Commission v. Bloom {1958) 77 8.D. 432, 461-462 [93 N.W.24
572, 577-578, 71 A.LR.24 533); Dennisop v. Srare {1968) 22 N.Y.2d 409, 413
{293 N.Y.5.2d 68, 71, 239 N.E24 708, 710}; and Purchare Hills Reaity Assoclaes
v. State (1970) 35 App.Div.2d 78, 81-82 {312 N.Y.5.2d 934, 937-938); and Bromx-
ville Palmer, Ltd. v. State (1971) 36 App.Div.2d 10, {318 N.Y.5.24 57, 61}
Andrews v. Cox, supra; Chicago, X. & N. Ry. Co. V. Van Cleave, supra; and City
of Crookston v, Erickson, supra, were all distinguished in People ex rel. Depl. Pub.
" Wk, pp2d at pp. 811 and 813} because, as to
elieved “the damages to the

_rosdway, with no change in the relsti
betwoen the objectionable features and the residue of the pr. . {Cf. People v.
O’Connor (193%) 31 Cal.App.2d 157, 159

{87 .24 702].) The distinction is ques-
tionsble when, as in this case, & new freew

y of prescribed dimensions is partly inter-
posed on the clai.snt'e sropecty. Although, as pointed out in Elsmore, the Erickson
cese does refer to th: tact that the p

, . owner canpot, as in this state, recover
in the future for additional dumage occas further improvements on the
property acquired; the court in Erickson did

by
oltow Andrews v. Cox, supra, insofar
miﬂm that sny taking is sufficient to give rise to & right to consequential
. : :

()
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* “The property owner relies upon the gemeral rul¢ for ascertsining sever-
ance damages which is stated in People v. Loop (1934} 127 Cal.App.2d
786 {274 P.2d 885), as follows: “Severance i
ascertaining the market value of the property not|taken as it was on. the
date fixed for determining such damages, and by deducting therefrom the
market value of such remaining property. after the severance of the part
taken and the comstruction of the improvement in the manner proposed
by the plaintiff. [Citation.] Severance damages be shown by proving
the market value of the remeinder before and taking and leaving
the computation of the difference to the jury, or|by competent evidence
of severance damages in a lump sum” (127 .Cal.App.2d p. 799. See aiso
San Bernardino County Flood Control Dist, v. Sweet (1967) 255 Cal. App.
2d 889, 904 [63 Cal.Rptr. 640]; 4A Nichols, op| cit., 3§ 14.23, 14.231,
14.232 and 14.232[1], pp. 14-76 et seq.; and 1 1, op. cit., §§ 50, 51,
pp- 234-236.) It claims it was entitied to show tha
would be depreciated 50 percent by the-
of the freeway.

(3) “The constitution does not . . . authorize a remedy for every
diminution in the value of property that is caused by a public improvement.
The damage for which compensation is 0 be is a damage to the
property itself, and does not include a mere in gement of the owner's
personal pleasure or enjoyment. Merely renderi g private property less
desirable for certain purposes, or even causing al annoyance or dis-
comfort in its use, will not constitute the damage contemplated by the
constitation; but the property itself must suffer some diminution in sub-
stance, or be rendered intrinsically less valuable by reason of the public
use. The erection of a county jail or a county hospital may impair the
comfort or pleasure of the residents in that vicipity, and to that extent
render the property less desirable, and even less salable, but this is not an
injury to the property itself so much as an infludnce affecting its wse for
certain purposes; but whenever the enjoyment by the plaintiff of some
right in reference to his property is interfered with, and thereby the property

ﬂJbred a damage fur which
he is entitled to compensation.” Eackus v. Los Angeltes etc. Ry. Co., supra,
103 Cal. 614. 617. See also People v. Symons, supra, 5S4 Cal.2d 855, 858-
859; City of Oakland v. Nutter (1970 13 Cal.App.3d 752, 769 [92 Cal.
Rptr. 347]; Lombardy v. Peter Kiewit Sons’ Co., supra, 266 Cal . App.2d
$99, §03; People ex rel. Dept. of Pub, Wks. v. Presley {1966) 239 Cul.App.
2d 309, 312 [48 Cal.Rptr. §72}; Peuple ex rel. Dept. Pub. Wks. v. Elsmore,
supra, 229 Cal. App.2¢ 809, Bi1: and City of Bprkeley v. Von Adelung,
supra, 214 Cal.App.2d 791, 793.) '
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That the valve of the remainder before and after the construction of the
improvement in the manner proposed is not a conclusive test is demon-
strated by People v. Gianni (1933} 130 Cal. App. 584 [20 P.2d 87). There
a small portion of the property was taken, and the value of the remainder
was diminished by reason of the relodation of the highway. In denying
recovery for the latter loss the court pbserved, “We might concede the
claim that a fest of damage is the value¢ of the property before the taking
and its vatue thereafter. But this test is inot conclusive. By way of iilustra-
tion, it cannot be denied that in a vast majority of cases a development of

" new territory reacts. to the damage of jestablished districts. Almost every

large city demonstrates a decrease in!realty values consequent upon a
branching out of businets and population. To apply the test of values,
before and after, in those cases would be beyond any notion of law or
reason. [Citation.]” (130 CalApp. at p. 587.)

(4 The question here is whether the property owner, on a proper
showing, is entitled to recover for the diminution of the value of the re-
mainder which is occasioned solely by the fact that the sound level which
will be created will render the premises, as presently improved, uninhabi-
table and unusable, will reduce the highest and best use of the property
from multiple housing to low grade residential or commercial, and will
depreciate its value from $3 to $1.50 per square foot. A learned com-

* mentator bas said, “Tt is clear . . . that if the project responsible for the

claimed proximity damage [defined as yehicular noise, fumes, dust, glare,
and loss of light or view—the incident jand intensity of which are depend-
ent upon proximty to the highway] is constructed upon land taken frem
the claimant, his recovery of severmiicdamages to the remainder of the
parce] may include losses cansed by increased noise, dust and fumes, as
well as interfererice with air, light, and|view, unfavorable consequences of
the project which would be taken into| account by an informed potential
purchaser. : ; 5

“The cum of the prevailing rules of proximity damages is not .
the logic of | but the accident bf location of the injury-producing

activity upon land taken from the claimpnt. If no part of the claimant's Jand
has been taken for the project, though it be immediately adioinirg, he
must suffer resulting proximity losses without recourse; but if a partial
taking occurs, however slight, those ldsses are compensable as severance

- damages. Concededly of rough utility, this mule of thumb-—like the “next-

intersecting-street’ rule applied in cul-de-sac cases—manifestly yiekds inde-

fénsible results in a significant numbc* of specific cases.” (Van Alstyne,
op. cit., U.CL.A. L.Rev., at pp. 504-505, fns. omitted.)

The cases do not reveal the clarity? which the commentator professes.

' [Nov. 1971]
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In Pierpont Inn, Inc. v. Suate of California (1969) 70 Cal.2d 282 [74
Cal.Rptr. 521, 449 P.2d 737}, the court’ the following statement
from the vacated decision of the Court of “Where the properly
taken constitutes only a part of a larger parcel, the owner is entitled to
recover, inter alia, the difference in the fair market value of his property
in its ‘before’ condition and the fair market value of the remaining portion
thereof after the construction of the improvement on the portion taken.
Ttems such as view, access to beach property, freedom from noise, etc. an
unquestionably matters which a willing buyet in the open market woold
consider in determining the price he would jpay for any given piece of
real property. Concededly such,advantages are not absolute rights, but to
the extent that the reasonable expectation of their continuance is destroyed
by the construction placed upon the part taken, the owner suffers damages
for which compensation must be peaid.” (70 Cal.2d at p, 295, italics added.
Cf. 68 Cal.Rptr. at p. 243,) There is nothing in the opinion as adopted
and republished (id., at p. 284, fn. 1), to indicate that “freedom from
noise™ of the traffic was an element considergd in determining severance
damages. The remarks were addressed to the following question: “Appel-
lant contents that the trial court erred in pesmitting the jury to consider
the property’s Joss of view and relatively unreats access to the beach in
determining severance damages.” (id., pp..294-295.) The court did ap-
prove damages for the period of conms when heavy equipment,
including pile drivers, were creating noise, dust and disturbing vibrations
that affecied its remaining property. . . .~ (id., p. 300.) This is a thin
reed upon which to float recovery of severance (consequential) damages
(set 4A Nichols, op. cit., § 14.1[3], pp. 14-31/14-35) for prospective
wraffic noise alone. In Symons, cited by the commentator and by the court
in Pierpont, the court stated, "It is established that when a public improve-
ment is made on property adjoining that of who claims to be damaged
by such general factors as change of aeighborhood, noise, dust, change of
view, diminished access and other factors similar to the damages claimed
in the instant case, there can be no recovery where there has been no
actual taking or severance of the claimant’y property. [Citations.]” (54
Cal.2d at p. 860, italics added.) The reference to noise is acknowledgedly
dictum. '

Symons (54 Cal.2d at p. 859), and Pierpont (in quoting it without
credit) (70 Cal2d at p. 295; and cf. 68 CalRptr. at p. 243) do give
vitality to People v. O'Connor (1939} 31 Cdl.App.2d 157 [87 P.2d 702},
a case in which the state took a 10-foot strip pf land along the front of the
defendant’s property for the purpose of widening an existing highway. In
O'Connor the jury awarded, and the judgment provided for, an award of
$35 for the parcei taken, and $1,500 severadce damages. The condemnor
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contended that the court erred in denying its motion to strike all of the
testimony of defendant’s two valuation witnesses as to severance damagey

_ because it was based on speculative, remote and conjectural elements of

damage. According to the opinion: “Bdth of them, after giving their
opinions as to the severance damage, stated that said opinions were based

.on the fact that the widening of the highway right of way would decrease

the distance from the house to the right of way iine from 37 to 27 feet;
that the lawn and landscaping in front of the house would be adversejy

affected; that the highway being slightly raised, would be more difficult

of access, and ingress and egrcss 10 and from the premises would be more
difficult; and that the increased closenessiof the highway would increase
traffic noises and hazards.” (31 Cal. App.i.’ﬂ at p. 159, italics added.) The
court concluded, “All of the matiers mentioned were proper reasons to be
advanced by the experts as bases for theif opinions as to value, and the

opinions in proportion to the
weight the reasons had with them.” (1d.,) question of whether the 10-
foot strip would be used for the traveled portion of the highway or for &
shoulder (see part I above) was not rmsﬁu;:n is obvious, however, that
even if the 10-foot strip was used for one iane of traffic it would be im-

 possible to disassociate the traffic noises émanating from that lane, from

those occasioned by the overall traffic. O'Connor was also recognized amd
followed by this court in Cily of Oaklend v. Nutter, supra, 13 Cal.App.3d
752, where it was concluded “that the court properly permitted evidence of

the effect on the value of the subjacent land of excessive noise, vibration,

discomfort, inconvenience &nd interferenge with the use and enjoyment
of that land as such factors were occasi by flights through the easement

* condemmed.” (33 Cal.App.3d at p. 772.) In Nutter, however, it was clear
that consideration was limited to damages arising by use of the a:rspm:e

actuslly condemned {see part I sbove).

et for the property owner’s view also found in Pacific Gas &
Elec. Co. v. Hufford (1957) 49 Cal 2d Sé}} [319 P.2d 1033}, where among
the approved elements considered in delem?mmg the diminution in value to
the remaining property occasioned by the taking of an casement for the
construction, operation and maintenance of an electric transmission line,
was the fact that cattle would ot gain weight for quite a while under a
power line .because the nobse (buzzing) (would disturb them and they

would not bed down under it. (49 Cal.2d at p. 559. See also Sacramento,

efc. Drainage Dist. ex rel State Reclamation Bd. v. Reed {1963) 215 Cal.
App.2d 60; 71 [29 Cal.Rptr. 847}y

In City of Pkamf Hill v, Fsrs! Bapmé Church (1969} 1 Cai.App.3d
384 (82 Cal.Rptr 1], the condemnor complmncd because “there were re-
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peated references to noise #nd distraction and inconvenience caused by
having the public street in front of the church.” (1 Cal.App.3d at p. 435.)
This court observed, refecring to Pierpont and Symons, “The evidence was
properly admitted and alluded to, not because. it showed elements which
interfered with the condemneechurch’s icular pleasure or enjoyment,
or becanse it showed the church property was subjected to detrimental
factors which were common to all properties|in the neighborhood, but
because the matters adduced were proper elements to be considered in
determining the value of the remainder of the jproperty of which. the city
had taken a portion. {Citations.}” (/d.) ' ,

On the other hand, it appears in People ex rel. Depl. of Pub, Wks. ¥,
Prestey, supra, that a portion of the property !m’ property was con-
demned, that is, the fee of so much of their pqccl as underlay an existing
street, and their right of access to that street. The trial court refused fo.
include in the damages any compensation for|the increased noise, fumes
and annoyance which would result from the heavily trafficked free-
way, or any compensation for the loss of the ing privileges which they
had enjoyed on the former street. The court ed, “, . . consideration of
the problem in terms of whether the damage suffered is unique to the
condemnee or only that which he shares in eral with the rest of the
traveling public is one of the more vital fact which aid in reaching a
solution of the question . . . ." (239 Cal pp2d at p. 3i4.) With
respect to the damages claimed for the incre traffic, the court followed
City of Berkeley v. Von Adelung, supra. (id., at p. 317.) In Van Adelurg
a portion of the property gwners' property was! taken to round off a corner
of the existing street which was being improved to make it a major thor-
oughfare. His efforts to prove that the value of the remainder would be de-
preciated by the increased fumes and traffic m{iiscs was rejected. In affirm-
ing the court opined, as an alternative groun of decision, *. . . the as-
serted injury is not conpensable becavse it is gEm:rai to all property ywners
in the neighborhood, and not special to defendant [citation].” {214 Cal.
App.2d at p. 793.) | ' :

Although a hearing in the Supreme Court was not requested in either of
the foregoing cases, they demonstrate that there may be some guestion
whether elements of damage which are “genetal 1o all property owners in
the neighborhood, and not special to the defengant™ may be recovered evea
if some property is taken. The principle relatds back 1o the issue of deters
mining the line of demarcation hetween a propes exercise of the police
power, through routing and coatrolling traffic, and an invasion of private
rights (see fn. 1, supra). In Abers v. County of Los Angeles, supra, %2 Cal.
2d 250, the governing principles, as expoended in earlicr cases, were re-
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viewed as follows: “This court in considering a similar policy guestion in
Clement v. State Reclamation Bowrd, supra, said at 35 Cal.2d 628, 642:
“The decisive consideration is whether the owner of the damaged property if
uncompensated wouid contribute more than his proper share to the public
undertaking.’ [n the concurring opinion pf Traynor, J., in House v. Los
Angetes County Flood Control Dist., supra, 25 Cal.2d 384, 397, the same
statement is followed by the language: ‘I is irrelevant whether or not the

" injury to the property is accompanied by a corresponding benefit to the

public purpose 1o which the improvement is dedicated, since the measure
of liability is not the benefit derived from the property but the foss to the
owner.’ R

“The competing principles are stated iin Bacich v. Board of Control,
supra, 23 Cal.2d 343, 350: ‘It may be suggested that on the one hand the
icy underlying the eminent domain provision in the Constitution is to
istribute throughout the community the [loss inflicted 'upon the individual
by the making of the public improvements. . . . On the other hand, fears
have been expressed that compensation aliowed too liberally will seriously
impede, if not stop, beneficial public improvements because of the greatly
increased cost.” ” (62 Cal.2d at pp. 262-263.)

The case for denial of consequential ages occasioned by reason of
fumes, noise, dust, shocks and vibrations incident to the operation of a free-
way is most forcefully stated in Lombardy v. Peter Kiewit Sons’ Co., supra,
an action bowever in which no property was taken. The court said: “The
mental, physical and emotional distress allegedly suffered by plaintiffs by
reason of the fumes, noise, dust, shocks vibrations incident to the con-
struction and operstion of the freeway dpes not constitute the deprivation
of or damage to the property or property|rights of plaintiffs for which they
are entitled to be compensated.” (266 Ca App.2d at p. 603.) Subsequently
in considering whether there a nuisance was created, the opinion states,
“All houscholders who tive ini the vicinity of crowded freeways, highways
and city streets suffer in like manner in varying degrees. The roar of
automobibes and trucks, the shock of hearing screeching brakes and colli-
sions, and the smoke and fumes which are in proportion to the density of
the motor vehicle traffic all contribute to the loss of peace and quiet which
our forefathers enjoyed before the inveﬂtion of the gas engine. . . . {¥]
The conditions of which appellants com#lain are obnoxious to all perscns
who live in close proximity 10 the state’s freeways but they must be eadured
without redress.” (fd., at p. 605.)

Lombardy can, of cousse, be readily distinguished from this case be-
cause no property was iaken. Presley Von Adelung may be, and have
been distinguished, becavse in each case it was only the enlargement of an

[Nov, 197




Lr e

PEOPLE EX REL. DEPT. PuB. WKS. v. VOLUNTEERS OF AMERICH 127
21 CAM I Cal.Rptr. ——

existing public use which occasioned the factoss which aliegedly resulted
in the diminution of the value of the propesty. An even broader distinction
may be drawn between the improvement of an existing street and the re-
routing of traffic (City of Berkeley v. Von Adelung, supra; and sce People
v, Avon (1960) 54 Cal.2d 217, 223-224 5 CalRptr. 151, 352 P.2d 519D),
and the creation of & freeway, particularly whes the latter is oot patterned
on an existing street (People ex rel. Dept. of P . Wks. v. Presiey, supra}
but is carved anew through established neighborhoods, The property owner:
properly may be charged with knowledge that traffic patterns may be upset
by traffic regulations and the establishment of ordinary thoroughfares which

control the local flow of traffic. In such a case he may have to anticipale
growth and increased use of existing facilities jhich necessitaic their im-
provement, or the substitution of new thorcughfares. It is quite another
thing to say that he should suffer ‘comparable, but probably more incop-
venience and loss in property value, because the public elects to put & oo~
accessible freeway over or next to his property to accommedate the flow of
traffic from community to community, or from one cenier of population
or trade to another, without any regard for the needs of his neighborhood.
In the latier case the consequentiel damages more akin to that caused
by railroads and airports, and commensurate iples should apply.® It is
difficult to justify principles of law which it considesation of the well
being of Mr. and Mrs. Causby's chickens (sde United States V. Caushy
(1946) 328 U.S. 256, 259 [90 L.Ed. 1206, 1209, 66 5.Ct. 1062]), and
the Hufford’s cows (see Pacific Gas & Elec. Co. v. Hufford, supra, 49 Cal.
2d 545, 549), but refuse to permit consideration of the mental, physical
and emotional distress of the present and prospective occupants of defend-
ant’s residences, insofar as that distress, and the noise which occasions it, is
reflected in a diminution of the value of the property.

It has already been pointed out that the test of whether the property taken

is used for the portion of the project giving rise to the detrimental conditions

is an arbitrary one (see part [ above). Itis also obvious that adjacent prop-
erty is damaged to the same degree by the detrimental factors of a frecway

SIn City of Yakima v, Dahlin (i97T1) 5 Wash. App. 129, - [48S P.2d 628, ——~]
the analogy to overflights was applied o the diminufion in property value caused to
& particutur parcel from noisc occasioned by the munnet of construction of a freeway
ramp 2ven though no property was raken. Other jurisdictions. however, have refused
10 recognize nowse and other incorsenicnves caured by trafic as an element to [
considered in determining damage. (Sce Northour ¥, State Rewd Deparinent (Tla,
App. 1968) 209 So.2d TIG, T Stare v, Galeener { Mo, 10661 402 SW.2d 336, 340,
and Arkansas Stare Highway Commission V. Kesrer L1965} 239 Ark. 270, 273
{388 S.W.2d 905, 908), but note Arkaisas Stare Highnay Commission v, Keanedy
(1970) 248 Ark, 361, 307 and 309, fn. | [451 S.W.2d 745, 748 and 749, [n. ] n
which both majority and dissenting opinions suggested reconsideration of the rule.
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whether no property is taken,” whether a mere narrow strip is taken, or
whether 2 substantial portion of the property is taken for the cons'ruction
of the improvement. (See Van Alstyne, op.cir., 16 UCL.A. Lk>, at
pp. 503-505.) Until such time as provision is made for compensation of
those who are merciy adjacent (see id., at pp. 517-518; and Andrews v.
Cox (1942) 129 Conn. 475, 478 [29 A.2d 587, 588-589]), they presum-
ably may not recover proximity damages. Two wrongs do not make a righ~.
Though illogical, the taking of the strip warrants the allowance of conse
quential damages under existing precedents. The trial court erred in refusing
to receive the evidence protfered by the property owner.

In Bacich v. Board of Controt (1943) 23 Cal.2d 343 [144 P.2d 818),
former Chief Justice Traynor, then an associate justice, in dissenting ob-
served, “The cost of making such injprovemests may be prohibitive now
that new rights are created for owners of property abutting on streets that

“would be st right angles to the improvements, for these rights must be con-

demned or ways constructed over or under the improvements. The construg-
tion of improvements is bound to be discouraged by the multitude of claims
that would arise, the costs of negotiation with claimants or of litigation,
and the amounts that claimants might recover. Such claims couid only be
met by public revenues that would dtherwise be expended on the further
development and improvement of streets and highways.” (23 Cal.2d at p.

" ~180.) Hese the right recognized, aithough not clearly established, is not a.

new right. In any cvent, with changing concepts of the rights of an indi-
vidual to his privacy and to enjoy an environment unpoliuted by noise,
dust, and fumes, it may not be improper to consider whether other means
of transportation should be substituted for the private automobile. Any
consideration of this question is clogded if the true economic burden of
providing freeways for motor vehicle traffic is concealed by requiring ad-
jacent owners to contribute more thah their proper share to the public un-
dertaking. H there is, as in ‘this case, warrant for the compensation of such
an owser, because & portion of his property has been taken, it should be
granted if established by proper proof.
The judgment is reversed.

Molinari, P. 1., and Elkington, J;,- concuarred.

" *There is some precedent for recovery of damages peculiar to the adjacent prop-

erty, cven when no property is taken. (Set United States v, Certain Parcels of Land
in Kent Connty, Mick. (W.D.Mich. i?ﬁ) 252 F.Supp. 319, 323; Cirv of Yakima
v. Dahlin (1971) 5 Wash.App. 129, [485 P.2d 628, 630} and Bd. of Ed. of -
Morristown v, Palmer (1965) 88 N.1. Super. 378 (212 A.2d 564, 568-571], revd. 2y -
premature (1966) 46 N.J. 522 [218 A3 153)) ‘
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[Civ. No. 13102, Third Dist. Dec. 17, 1971.]

{As modified Dec. 21, 1971.]

THE PEOPLE ex rel. DEPARTMENT ¢!F PUBLIC WORKS,

Plaintiff and Respondent, v. -
GIUMARRA FARMS, INC., Defendant and Appellant.

SuMMARY y

In a condemnation case, the jury found that the construction of a new
freeway across, and of an interchange contiguous to, the condsmnee’s
145-acre parcel of farm land, 23 acres o which were taken for the con-
struction of the freeway, conferred @ special benefit to the remainder of
the parcel and that the value of such Yenef! as an offset against the
$37,000 scverance damages, was $26,230. The condemnor’s expert had
testified to “sight prominence” and “hight
remainder, based on 2 reasonsble probabili
agricultural to commercial use (such as service, rest, and food facilities),
estimated to be worth nearly $42,000 jaccording to comparable sales.
Judgment on the verdict was entered acca dingly. (Superior Court of Kemn
County, No. 96018, Marvin E. Ferguson, Judge.)

that decisional law in California
nce, as distinguished from the -
r of the condemnee's land re-
is & factual issue or whether
the condemnee’s claim of

The Court of Appeal affirmed. Noting
was cooflicting as to whether the exis
amount, of special benefits to the remai
sulting from the condemnor’s im
it is one of law, the court nevertheless
error based on the argument that such issue should not have been deter-
mined by the jury; in the instant case, trial court had independently
. made a finding to the same effect. As to/whether special benefits may at-
tach to the owner’s remaining Jand by the concentration and funneling of
vehicular traffic caused by the location, iconstruction, and operation of a
freeway and interchange on the land taken, the court, observing that the
question was. apparently one of first im ession in California, held that
they may. Supporting its conclusion ‘by & summary of the law applicable
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to “special” benefits, the court held that su¢h benefits are not restricted
to results of physical alterations in the character of the remainder;.they may
result from & nonphysical effect thereon, sych as improved access and
better accommodation of transportation, or gccess to improved roads and
increased traffic, vehicular or pedestrian. In the present case, there was
substantial evidence to support the existence amount of the benefits as
found in the trial court, and such finding could not be disturbed on ap-
peal. (Opinion by Richardson, P. J., with Friedman and Regan, JJ., con-
curring.) g '

HEADNOTES
Classified to McKinney's Digest

(1) Emlueat Domain § 161—Province of Court and Jury—Existeace of
Specisl Benelits to Remainder.—Decisional law in California is con-
ficting as to whether, in a condemnati
tinguished from the amount) of special bencfits to the remainder of
the condemnee’s Jand resulting from the condemnor’s improvements
is a factual issue or whether it is one of law; nevertheless, on the
condemnee’s appeal in a highway im t case, he could not
successfully urge that it was error for the jury to have found the exist-
ence of such special benefits, where a gmilar finding was independ-
ently made by the court itself. f

(2a-2d) Eminent Domain § 75(4 per ges to Contige-
ous of Benefits—Highways—Benelifs From Interchanpe.
«On appeal from a condemnation judgment, the reviewing court

was bound by the finding, in the trial court, that the construction of a
new freeway across, and of an interchange contiguous to, the con-
demnee’s 145-acre parcel of farm land, |23 acres of which were taken
for the construction of the freeway, confferred a special. benefit to the
remainder of the parcel and that the jvalue of such benefit, as an
offset against the $37.000 severance damages, was $26,250, where
there was substantial evidence, in the form of testimony by the con-
demnor’s expert, of “sight prominence” and “highway speculation™
benefits to the remainder, based on 3 reasonable probability of a
zone change from agricultural to commercial use (such as for service,
" rest, and food facilities), estimated to be worth nearly $42,000 ac-
cording to comparable sales, and wherg such evidence indicated that
the improvement left the remainder in'a special and unique position

1Dec. 1971}



/

100

PeoPLE EX REL. DEPL. Pus. WKS. v. GIUMARRA FARMS, INC.

22 C.A.3d 98; -~ CalRpIT, e

LK)

@

of benefit with respect to the freeway, to the flow of trafflic along it,
and to the surrounding neighborhoad.

Eminent Domain § 75(0.5)—Compensation—Damages to Contiguous
Land—Setoff of Benefits—Restricted to Special Benefits—Under the
constitutional guaranty of just compensation in condemnation cases
(Cal. Const,, art. 1, § 14}, offscts based on a condemnor's improve-
ments may be made only against severance damages and only for
“special” benefits to the condemnee, namely, for benefits that result
from the mere construction of the improvement and that are peculiar
to the remainder of the condemneefs land.

[Eminent domain: Deduction of beneﬁts in determining compensa-

" tion or damages in proceedings mvohrmg opening, widening, or other-

wise altering highway, note, 13 A.LLR.3d 1149, See also Cal.Jur.2d,
Rev., Eminent Domain, § 152, AmJur.2d, Eminent Domain, § 368.]
Eminent Domain § 75(1)—Compen Damages to Contiguous
Land-Setoff of Benefits——Special General Benefits—-If benefits
1o the remainder of a condemnee’s limd arising from the condemnor’s
improvements are “special,” they remain so despite the enjoyment of
benefits by other residents in the immediate neighborhood or upon the
same street, and despite the possibility that the special benefits mlght
be terminated by the condemnor. The duration of such benefits is
merely a factor in determining their value

©

demnee’s land caused exclusively by the condemnor’s improvement,
the public is entitled to an appropriate credit against severance dam-
ages for the special benefit conferred upon him. Such benefit need not
result from physical alteration in the character of the remainder; it
may result from a nonphysical effett, such as improved access and
better accommodation of transportation, or access to improved roads
and increased traffic, vehicular or pedestrian.

Eminent Domain § 71—Estimation, of Damages—Damages to Con-
ﬁguons Land—“Just Compmﬂon.’*«-—"i‘hc constitutional guaranty of
“just compensation” in condemnaubn cases means that compensa-
tion must be just, not merely to the individual whose property is
taken, but also to the public, which has to pay for it. Thus, when
only part of a parcel of land is taken for a highway, the value of

{Dez. 1971]
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that part is not the sole measure of compensatien; if the part not
taken is left in such shape or condition as to be in itsélf of less value
than before, the owner is entitled 1o additional damages on that
account, and, conversely, if the part that he retains is specially and
directly increased in value by the public improvement, the damages
to the whole parcel by the appropriation of part of it are lessened.

COUNSEL
Mack, Bianco, Means, Mack & Stone for Détendant and Appeliant.

Harry S. Fenton, John Matheny, RobertA Munroe and Stephen A. Mason
for Pla:ntiﬁ and Respondent.

OPINION

RICHARDSON, P. J.—Defendant ptoper#y owner appeals from a judg-
ment in condemnation wherein the jury found that the remaining prop-
erty received special benefits in the sum of $26,250, resulting from the
construction of the condemnor’s improvements.

Before the commencement of these proceedings, defendant Giumarra
Farms, Inc., owned a parcel of farm land consisting of 145.362 acres,
situated west of Tehachapi and east of Bakersficld in Kern County. Prior
to condemnation the Jand was bordered on the north by existing State High-
way 58, known as the Edison Highway, oh the east by Towerline Road,
and on the south by Muller.Road. Plaintiff|condemnor constructed on the
parcel a four-lane limited access freeway running general!y east and

west and dividing the subject property intg two remaining parcels, 33.43
acres to the north and 89.03 acres to the isouth. Condemnor constructed
a complex of on-and-off-ramps on the easterly edge of the subject prop-
erty, which interchange served to funael east and west bound t'reeway traffic
to and from Towerline Road. The result df the construction is that both
the northwest and southwest quadrants of the interchange arc immedi-
alely contiguous to the remainder of the real property of defendant
Giumarra Farms both north and south of the freeway.

The parties stipulated that the fair markci value of the take was $28,663
and the tota! severance damage to the remainder was $37.000. Expert
testimony presented by the condemnor indicated that a special benefit was
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conferred on the remainder of the property as to the northerly 5 acres by
virtue of “sight pmminence from the freeway td a westbound traveler,”
and as to 10 of the remaining southcriy 89 acres “by virtue of suitability
for highway speculation purposes.” Additionally, construction of the inter-
changc and the freeway was found to make the remainder of the property

“a point for all traffic; the only part of this particular arca where they can
depart the freeway and enter the freeway and it Yecomes a magnet 1o the
highway traffic that is going by in this area.” Condemnor’s expert testified
that the construction of the off-ramps made the subject property accessible
and inviting to the traveling public. This, in turn, would result in rezoning
to a higher use and a markedly greater land valu¢ to the remainder,

(1) Defendant contends, first, that the issue .of the existence of any
special benefits should have been determined by the trial court rather than
the jury. :

The present state of the California Jaw is not aiﬂogethcr clear on whether

. the existence (as distinguished from amount) of s?ecm} benefits. constitutes

a factual issue or one,of law. The later decisions appear to assumme that both
the existence and amount of special benefits are; factual issues to be re-

“solved by the jury. (L. A. County Flood etc. Dist, v. McNulty (1963) 59
.Cal.2d 333, 338-339 [29 Cal.Rptr. 13, 379 P.2d 493]; United Cal. Bank

v. People ex rel. Dept. Pub. Wks. (1969) 1 Cal.App.3d 1, § {81 CalRptr.
405); People ex rel, Dept. Pub. Wks. v. Schuliz Co. (1954) 123 Cal.
App.2d 9235, 936 {268 P.2d 1171.) City of Hayward v. Unger (1961) 194
Cal.App.2d 516, 519 [15 Cal.Rptr. 301], is a clear holding that both the
existence and nature of henefits is a fact questian, the trier in that case
being the court. However, in People v. Ricciardi (1943} 23 Cal.2d 390,
at page 402 [144 P.2d 799}, the Supreme Court, quoﬁng from the earlier
case of Vallejo ere. R. R, Co. v. Reed Orchard Co., 169 Cal. 545, 556
{147 P. 238] stated: “ ‘It foltows that, except tho|se relatmg 10 compensa-
tion, the issues of fact in a condemnation suit, are to be tried by the court,
and that if the court submits them to a jury it is: nevertheless required to
make findings either by ddopting the verdict lherebn or making findings in
its own language.’ ” The Ricciardi court, quoting | ifrom Oakiand v. Pacific
Coast Lumber etc. Co., 17 Cal. 392 {153 P. 705, added (at pp. 402-
403): “*, ... It is only the “compensation,” the Yaward,” which our con-
stitution declares shall be found and fixed by a jury. All other guestions of
fact, or of mixed fact and law, are to be tried, as in many other jurisdictions
they ere tried, without reference to a jury. {Citation.]’ . .

It was therefore within the province of the trial court and not the jury
to pass upon the question whether under the facts presenied, the defend-
ants’ right of access wiil be substantially 1mpa1rcd if it will be so impaired,
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the extent of the impairment is for the jury to determine. This is but
another way of saying that the trial court and not the jury must decide
whether in a particular case there will be an actionable interference with
the defendants’ right of access. . . ." : - -

Notwithstanding the apparent force of the later decisions, we need not
attempt to resolve these divergent views because the record before us re-
flects that the trial court did in fact make and|enter its independent findings
of fact herein, which findings, like those of the jury, were adverse to de-
fendant. _ :

(2a) Defendant’s second contention raises a more serious and compli-
cated issue. Briefly and narrowly stated, the question posed ‘is whether
special benefits may attach to the owner’s remaining land by the concen-
tration and funneling of vehicular traffic caused by the location, construc-

tion and operation of a freeway and interchange on the land taken.

Surprisingly, this appears to be a matter of first impression in California.

(3) Certain principles of general applicaqii'on have long been accepted.

The constitutional guarantee of just compensation containéd in article K,
section 14, of the California Constitution has been construed to permit an
offset apainst damages of benefits to the rempinder, but two important re-
finements have developed. While initially the offset was permitted against
damages generaily, only, severance damages may now be so reduced.
(Contra Costa Counsy Water Dist. v. Zuckepman Const. Co. {1966) 240
Cal.App.2d 908, 909-912 [50 Cal.Rptr. 224]; compare §. F., 4. & §. R.R.
Co. v. Caldwell (1866) 31 Cal. 367, 374-376; see Benefits & Just Com-
pensation in California (1969) 20 Hastings L.J. 764, 765-767.) Secondly,
the kinds of benefits for which an offset has been permitted have been
limited. In Beveridge v. Lewis (1902) 137 Cal. 619, 623-624 {67 P.
1040, 70 P. 1083}, the court in a classic statement distinguished general
benefits, which it defined as those which “conjist in an increase in the value
of land common to the community generatly, from advantages which will
accrue to the community from the improvement,” from special benefits, de-
fined “as result{ing] from the mere construction of the improvement, and
[which] are peculiar to the land in question.™ It is special benefits alone that
are offset against severance damages. i

The 'Ca!ifurnia rule of special benefits has been criticized as illogical, in-
equitable and unduly favorable to the tanddwner. (Benefiis & Just Com-

pensation in California (1969) 20 Hastings L.J. 764, 772.) There it has

been compared unfavorably with the federal rule (33 U.S.C.A., §595),
which, in effect, compares the value of the.entire parcel belore the take
and the value of the remainder, taking into consideration any elements of
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severance and benefits. Such a rule would conform to the original Cali-
formia doctrine. (S. F., A. & S. R.R. Co. v. Caldwell, supra, 31 Cal, 367.)
Nonetheless, the Beveridge principle remains the law of California.

The enunciation of the rule, however, has proven somewhat easier than
its application. Appellate courts have found special benefits in varying
factual situations: for example, new access to a public road or highway
where nene existed before, if accompanied by an increase in market value
(Los Angeles v. Marblehead Land Co., 95 Cal.App. 602 {273 P. 1311);
direct improvement to the land occasioned by the public proiect (L. A.
County Flood etc. Dist. v. McNulty (1963) 59 Cal.2d 333 (29 CalRptr.
13, 379 P.2d 493); Peopie v. Thomas (1952) 108 Cal.App.2d 832 [239
P.2d 914}); probability that a higher and Better use of the land will result
from the project (People ex rel. Dept. of Public Works v. Hurd (1962)
205 Cal.App.2d 16 [23 Cal.Rptr. 67]); and an increase in the flow of ac-
cessible traffic (Cjty of Hayward v. Unger {1961) 194 Cal App.2d 516
[15 Cal.Rpir. 3011). The application of the Beveridge principle has not
been uniform and it has been criticized| as causing “confusion.” (See
Gleaves, Special Benefits in Eminent Domain, Phantom of the Opera
{1965) 40 State Bar J. 245, 249.) :

Nor has there been uniformity of opinion in other jurisdictions as to what
constitutes benefits chargeable against the landowner in a condemnation
action. “Upon this subject there is a great diversity of opinion and more
rules, different from and inconsistent with each other, have been laid down
than upon any other point in the law of eminent domain.” (3 Nichols on
Eminent Domain 57.) f

Certain principles helpful to a resolution of the problem herein pre-
sented have been generally accepted, howeyer. {(4) The benefit does not
cease 1o be special because it is enjoyed by pther residents in the immediate
neighborhood or upon the same street. {United States v. River Rouge Im-
provement Co., 269 U.S. 411 {70 L.Ed. 339, 46 S.Ct. 144).) The possi-
bility that benefits might subsequently be terminated by the condemnor
does not preclude the deduction of the benefit, although its duration may
properly be considered in determining its| present value. {People ex rel.

Dept. of Public Works v. Edgar, 219 Cal. App.2d 381 [32 Cal.Rptr. 892].)

(5a) - The benefit may come from a nonphysical effect on the land, such as
improved access and the better accommodation of transportation. (People
v. Edgar, supre.) Finally, access to improved roads and increased traffic,
both vehicular and pedestrian, constitutes & special benefit. (City of Hay-
ward v, Unger, supra, 194 Cal.App.2d 516.)

The problem remains to establish a standard for differentiating between
' [Dec. 1973}
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general benefit to the community and special benefits to the specific prop-
erty in a consistent and meaningful way.

(2b) In the instant case, no new access 1o the remaining property is
afforded by the construction of the freeway and off-ramps. In the before
condition, the landowner could move freely and fully in all directions along
a state highway with access from 590 feet op the northerly boundary of the
property, along Muller Road on the southerly boundary and along Tower-
line Road on the easterly boundary. Nong¢theless, what is added to the
picture, and what constitutes the claim of special benefit, is that by virtue
of the construction the landowner's property is now located on two quad-
rants of a freeway interchange. The property presently zoned agricultural
reasonably can be expected to be rezoned te a higher use, and portions of
the property are suited for service, rest and food facilities. In short, the
property has become a2 magnet for traffic r¢lated commercial activity with
measurable financial value and profit to defendant.

Do such factors, coupled with evidence |of enhanced value, provide a
basis upon, which a trier of fact may conclude that special benefits exist in
mitigation of severance damages? '

(6) The federal and state constitutions only assure the landownper “just
compensation.” As was said 75 years ago by the United States Supreme
Court, compensation must be “ ‘just, not merely to the individual whose
property is taken, but to the public which is to pay for it.” [Citation.] The
just compensation required by the Constitution to be made to the owner is
1o be measured by the loss caused to him by the appropriation. He is entitled
to receive the value of what he has been deprived of, and no more. To
award him less would be unjust to him; to award him more wouild be unjust
to the public. .

“Consequently, when part only of a parcel of land is taken for a highway,
the value of that part is not the sole measurg of the compensation or dam-
ages 1o be paid to the owner; but the incidental injury or bencit to the part
not taken is also to be considered. When the part not 1aken is left in such
shape or condition as to be in itself of less value than before, the owner is
entitled 1o additional damages on that account, When, on the other hand,
the part which he retains is specially and directly increased in volue by the
public improvement, the damages to the whple parcel by the appropriation
of part of it are lessened.” (Bawmuan v. Ross, 167 U.S, 548, 574 [42 L.Ed.
270, 283, 17 S.C1. 9661.) '

It has been said by one highly respected puthority in the field: “Subject
to these limitations the tribunal is entitled ito consider the entire plan of
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improvement and the probable offect of the improvement upon the use and
value of the land, and it may consider all of the evidence, pro and con,
on that issie. It may consider evidence of improved outlet to market to
said premises, of higher and better use, as for subdivision, residential,
or commercial purposes, fronlage on 2 better road, modes of access,
and, in general, any substantial evidence that the improvement will add
to the convenience, accessibility, use, and value of the land if such bene-
fit is not shared by nonabutting lands. The fact that other lands abutting
on the improvement are also specially benefited, is immaterial.

“One of the distinguishing tests of special benefit has been said to depend
on whether or not the special facilities afforded by the improvement have
advanced the market value of the property beyond the mere general ap-
preciation of the property in the neighbothood.” {3 Nichols on Eminent
Domain 72.) ‘ '

(2¢) The enhangement in value of the subject property was described
in the testimony of the condemnor’s expert, Gerald E. Fisher. Fisher
pointed out freeway entrances and exits at two-mile intervals. His opinion
was that as to 5 acres in the northerly portion of the remainder 2 benefit
accrued from sight prominence to a westbbund traveler and as to 10 acres
in the southerly remainder adjacent to Towerline Road a “highway specu-
Jation™ benefit was conferred. He estimated the net benefit accruing to the
northerly 5 acres to be $37,250, and the net benefit to the southerly 10
acres at $4,500. Fisher defined “highway speculation™ as “those uses that
would be consistent with those found around other interchanges in the state
highway system,” such as mobile home pites, drive-ins, fruit stands and
truck-stop restaurants. He inquired of the appropriate public officials re- -
garding “reasonable probability” of a zgne change from agricultural to
commercial use, and he supported his appraisals and opinions with com-
parable sales. ’

The court holds that the trier of fact could properly find that the value
of the subject property was enhanced by the unique combination of access
and traffic conferred upon it by the imprdvements, There is no satisfactory
basis upon which the two elements can be separated. Access without traffic
or traffic without access would not have conferred & benefit, but the com- -
bination of the two, coupled with the site: situation immediately contiguous
1o the quadrants of the freeway interchange, constitules & benefit which was
special and measurable. - (5b) In prindiple, where there is an enhance-
ment in value to the remainder caused exclusively by the improvement,
there is a conferred benefit. And if a conferred benefit, the condemning
public is entitled to an appropriate credit against severance damages. No
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California authority has been cited, nor has our independent research dis-
closed any support for defendant’s contention that benefits, to be special,
must result from physical alteration in the 'character of the land which is
claimed to be benefitted.  (2d)  This court finds no persuasive policy rea-
son why the trier of fact should not be permilted to find such benefit. There-
fore, its determination that such benefits exist in the sum of £26,250, based
as it is on sufficient evidence, Js binding upon this court on appeal. (See
City of Hayward v. Unger, supra, 194 Cal App.2d 516, 519.)

We are mindful that the possibility of inequity may be inherent in per-
mitting a deduction from severance damages of the kind of claimed bencefit
herein presented. The property of the landowner’s neighbor may also be
enhanced to some exient by the improvement, yet the neighbor is not
charged with that benefit. However, although increased facilities for travel
by the public usually benefit, 1o some extent, the entire adjacent community,
it is clear from the testimony of condemnar’s experts that they were well
aware of the distinction between special and general benefits, and that their
opinions, based upon comprehensive analysis of the issue, provided sub-
stantial evidence that construction of the improvement left defendant’s re-
maining property in a special and unique position of benefit with respect
to the freeway, the flow of traffic along the freeway and the surrounding
neighborhood. ;

The judgment is affirmed. Appellant is to recover costs on appeal.

. Friedman, J., and Regan, J., concurred. -
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EXHIBIT I¥

PEOFPLE EX REL. DEPT. PuB. WKS. v, K |
CORFPORATION ETC. OF LATTER-Day SaiNTS
§3 C.AXd 371, 91 Cat Rper. 532

[Civ. Wo. 35955, Second Dist., Div, One. Dec. 8, 1970}

THE PEOPLE ex rel. DEPARTMENT OF PUBLIC WORKS,

Plaintiff and Respondent, v.

CORPORATION OF THE PRESIDENT OF THE CHURCH OF JESUS
CHRIST OF THE LATTER-DAY SAINTS, Defendant and Appellant.

SUMMARY

The state, through its Department of Public Works brought an eminent
domain proceeding to acquire land for construction of a freeway. Over
objection of the property owner, the state introduced evidence that after
construction of the freeway, the property remaining would have the same
general potential for development that it had before the taking. The
owner had made no claim for severance damage. The trial court refused
the owner's offered instruction to the effect that the property taken should
be valued as a distinct piece of property if that value was higher than its
value as part of the whale. The jury returned an award based on a valua-
tion substantially lower than that sought by the owner. (Superior Court
of Los Angeles County, John W. Holmes, Judge.)

On appeal by the property owner, the Court of Appeal reversed the
judgment of the trial court, hoiding that it was error to admit the evidence
of potentially higher value and to refuse the offered instruction as to valua-
tion as a distinct parcel, and that the errors undoubtedly prejudiced the
property owner. The court pointed out that under Code Civ. Proc., § 1248,
special benefits to remaining property may be offset only against severance
damages and not against the value of the property taken. Considering that
the property condemned was of a size and shape susceptible of valuation as
an independent parcel, the court deemed it appropriate ta determine what
a willing buyer would pay a willing seller for the Jand actually taken,
(Opinion by Thompson, I, with Woed, P. J.. concurring. Gustafson, J.,
concurred in the judgment.)
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HEADNOTES

Chassified to McKinney's Digest

(1a, 1b} Eminent [jomain 53 80, 102(0.5)—Evidence as to Bamages—
Admissibility: Instractions.—In an action 10 condeinn real property
for a freeway, it was prejudicial error to receive evidence of potential
commercial and multiple residential uses of the remaining property
which would be created by the project, and to refuse to fnstruct the
Jury that the property taken should be valued as a distinct parcel if
that value were higher than its value as a part of the whole, where
no claim of severance damage was made (Code Civ, Proc., § 1248},
and where the property condemned was.of a size and shape suscep-
tible to valuation as an independent parcel.

[Sec CalJur.2d, Rev., Eminent Domain, § 129. AmJur.2d, Emi-
nent Domain, § 283.]

{2) Eminent Domain § 67—Compensation—Value of Property Taken
—Market Value.—Where property taken in an eminent domain pro-
ceeding is not of a size and shape which renders it independently
usable, it cannot be valued on the basis of the amount that a willing
buyer would pay a willing seiler for the land taken, but the property
must be valued as a part of a larger whole, and the whole of which
the condemned property is a part cannot arbitrarily be separated into
zones of value where the possibility of those zones is uneflected by
‘the taking.

(3) Eminent Domain § 67 —Compensation—Valne of Property Taken
—Market Value.—Where property condemned is of a size and shape
that renders it independently usable, it is appropriate to determine what
a willing buyer would pay a willing seller for the parcel taken: in
such case, the highest and best use of the parcel taken is critical and
the proposition that the project may shift a similar highest and best
use to the remainder of the property becomes significant only as a
matter of special benefits. :
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COUNSEL.

Cibson, Dunn & Crutcher, Samue! O. Pruitt, Jr., and John L. Endicott
for Defendant and Appellant.

Harry S. Fenton, Joseph A. Montoya, Richdrd L. Franck, Robert L. Meyer
and Charles E. spencer, Jr., for Plaintiff and Respondent. ’

OrINION

'IHOI;IPSON, J—This is an appeal by the landowner, defendant in an
eminent domain proceeding. We reverse the judgment upon the authority
of People v. Silveira, 236 Cal.App.2d 604 [46 Cal Rptr. 260].

The essential facts of the case at bench are not in dispute. Respondent
filed the action in eminent domain which results in the appeal now before
us to acquire property for the construction of the Foothill Freeway. Prior
to the taking incident to the action, appellant owned a 264-acre parcel
of property located to the north of Foothill Boulevard in the Sylmar area
of San Fernando Valley. The property was approximately one mile Tong
and one-half mile deep with access to Foothill Boulevard for most of its
length. Prior to the taking the property appeared generally as follows:
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Respondent, by the eminent domain action, condemned two parcels con-
sisting of 2 strip of land approximately 240 fect deep running the entire
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length of the property adivining Foothill Boulevard. After the taking, the
property appeared generally as Follows:

Remainder
{36 acves

-——é‘z

T
»
L
o
a7
(3,

Prior to the taking, the land had unrestricted access to Foothill Boule-
vard. After the taking, access was limited on the south to the southeast
corner and to Glenoaks 1o the south via a tunnel.

Appellant’s expert witnesses testified to a value of the property taken -
based upon a highest and best use consisting of commercial development
near the intersection of Glenoaks and Foothill, multiple residential devel-
opment along the remainder of the Foothill frontage, and single-family
residential development on the rest of the property in the following fashion:

Slm\\:: ?ami\xi RestdenTial g"‘&
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Appellant made no claim 1o severance damage. It sought compensation
for the portion of the property taken at the rate of $65,000 per acre for
the “commercial area,” $40,000 per acre for the “multiple residential
area,” and $22,500 for the “single family residential area.”

Respondent’s expert witnesses testified to a value of the property taken
based upon a “holding use,” an investment holding for a period of time
untit market demand justified development. Those experts assigned a uni-
form value of $17,000 per acre to all of appellant’s land. Respondent
offered evidence that after the condemnation of the property and the con-
struction of the freeway, the property remaining to appeliant would have
a potential commercial and multipie residential use gencrally as follows:

ﬁ% B- Commercial
oy

o

Single Fam'\\‘i fesidential

———-—';'GE‘P“M
‘ SIrle @

The newly created commercial and multiple residential uses are projected
at a freeway interchange at the southeast corner of the remaining property.
Respondent also offered evidence that after the construction of the freeway,
the property remaining will have the same general potential for develop-
ment that it had before the taking.

Appellant objected to the evidence upon the ground of irrelevancy, Tt
argued that no claim of severance damage was made and that the poten-
tial of commercial and multiple dwelling uses created by the project tended
only to establish a special benefit from the project which could not be offset
against the landowner’s compensation where severance damage was not
claimed. The trial court overruled the objection and permitted the intro-
duction of the profiered evidence. No direct evidence of enhancement in
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value of the newly created potential of commercin and multipie dwelling
uses was offered.

The trial court instructed the jury that it must value the property as a
whole and that: “Value as a part of the whole is not, however, necessarily
based upon the average value of the whole. . . . The relative worth of
the lands taken, as compared to other parts of the property, should be
considered. Therefore, in arriving at the value of the properiy taken,
proper allowances should be made tor differences in value if any.” The
court refused instructions tendered by appellant that it should not use the
average methad of valuation if it found the property taken to be the most
valuable of the whole and that it should award the value of the property
taken as a distinct piece of property if that value was higher than its value
as part of the whole. The jury returned an award based upon a valuation
of $18,000 per acre.

Issues on Appeal

(la) Appellant contends: (1} the trial court erred in receiving  evi-
dence of the potential commercial and multiple residential uses of the
remaining property created by the project; and (2) the court erred in
refusing its instruction that the property taken should be valued as a dis-
tinct parcel if that value were higher than its value as a part of the whole.

Higher Zone of Valug

Code of Civil Procedure scction 124K requires that the trier of fact deter-
mine the value of the property sought to be condemned, the severance dam-
age to the property remaining if the condemned property consists of part of
a larger parcel, and the value of special benefits to the remaining property.
Those benefits, however, may be set off only against severance damage and
“shall in no event be deducted from the value of the portion taken.” The rule
in section 1248 essentially codifies a long-standing rule of determination of
compensation in Califormia eminent domain proceedings. (Contra Costa
County Water Dist. v. Zuckerman Consir. Co., 240 Cal. App.2d 908, 912
(50 Cal.Rptr. 224}) The evidence of potential higher fand hence more
valuable) uses of land on the property remaining occasioned by the project
is thus irrelevant if it tends only to establish a special benefit because no
severance damages are claimed n the case at bench. It is relevant if it goes
to the valuation of the property taken. Gur problem Is to determing whether
the former or latter situation prevails in the case al beach,

Two California cases have considered the problem aptly designated the
“reestablishment of a higher zone of value on the remainder.” (Maftteoni,
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The Silveira cose and Reestablishment of the Higher Zone of Vulue on the
Remainder (19691 20 Hastings L. J. 537.) Unfortunately for our peace of
mind. those two cases reach contrary results on very similar facts.

City of Los Angeles v, Aflen, 1 Cal2d 5§72 {36 P.2d 611], involves an
eminent domain proceeding instituted by the City of Los Angeles to acquire
a 33-fout strip of land for the widening of Sunta Monica Boulevard. The
total parcei consisted of 3R.6 acres [ronting on Santa Monica for a distance
of 800 fect. The property was 2.000 feet deep. The property to a depth of
107 feet from Santa Monica Boulevard was assigned the highest and best
use of commercial and appraised at $1.64 per square foot, The rear portion
of the propeity was appraised at 25¢ per squarc foot. The condemneg con-
tended that it was entitled to be compensated at the rate of $1.64 per square
foot, the value directly assignable by the appraisers to the property taken.
The trial court awarded compensation at the rate of 32¢ per square foot, the
average of the two zoues of value. Our Supreme Court affirmed the deter-
mination of the trial court. In so doing, it said: “[Tlhe appellant . . . con-
tend]s] that it is entitled to be awarded the potential value of the strip taken,
that is, its value for city lot purposes {$1.64 per square foot] and not as part
of the entire acreage. To comply with appellant’s request would be to award
indirectly to it severance damage when in fact no severance damage exists.”
{1 Cal.2d 572, 576.) The court rationalized its rejection of the condem-
nee's argument that the method of computation utilized by the trial court in
effect charged it with special benefits when no severance damage was claimed
(1 Cal.2d 572. 575) by stating that to award compensation at the rate of
$1.64 per square foot for the property taken where the zone of hgher use
was shifted to the 107 feet adjoining the widened street would unjustly en-
rich the landowner. (1 Cal.2d 572, 576-571.)

Twenty-one years after the decision of our Supreme Court in City of Los
Angeles v. Allen. sapra. a similar issue reached the Court of Appeal of the
First District in People v. Sifveira, 236 Cal. App.2d 604 {46 Cal.Rptr. 260}.
In Sifveira, the State Divisian of Highways condemned a parcel of property
along Highway 101 for freeway purposes. The parcel consisted of 9.304
acres and varied in depth from 30 fect at the southerly end to 850 feet at
the northerly end. The portion taken was part of a larger 354-acre parcel.
Prior to the action, the parcel had highway access at four points. The taking
for freeway purposes destroyed that access 1o Highway 101 and the state was
precluded from presenting evidence of o substitute access by @ pre-trial order
which ruted that the condemner had admitted 1hat alt access was taken. The
condemnee presented evidence based upon division of the property to
various yones of value that the highost and best use of the bulk of property
taken which had adjoined Highway 101 was highway commercial Other
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%
property within the taking was assigned the highest and best use as a part of
a subdivision for single and multiple family residences. The highest and best
uses assigned the property within the take gave it a higher value than the
remaining property in the larger parcel. The trial court instructed that the
jury should value the preperty taken cither as a separate parcel or as part of
the entire tract, whichever resulted in the greater value. The jury returned
a verdict valuing the property separately and taking inio account the higher
value resulting from the highest and best use as highway commercial. The
Court of Appeal affirmed the judgment and hearing was denied in the
Supreme Court. The Court of Appeal for the First District expressly ap-
proves the earlier decision in Allen. It distinguishes Alen with the following
statements: “In City of Los Angeles v. Allen on which plaintiff relies . . .
[tlhere was no evidence of the value which the part taken would have if sepa-
rately owned and unconnected with the remainder and the parties seemed to
have assumed that a piece of land of such slight depth could not have been
put to a very valuable use. ft was clear, however, that the acreage near the
boulevard was more valuable than that remote from it. Accordingly, the
referees averaged out the higher values ($1.64) persquare foot of the front
area with the lower value (25 cents) of the rear area and arrived at an aver-
age value (32 cents) per square foot for the entire tract. . . . Since the
condemunee in the case claimed no severance damages, the portion of the
property not taken under the above method of computation had the same
value after the severance. The court therefore properly rejected the con-
dempee’s claim on appeal that the part taken should have been valued at the
higher per square foot rule of $1.64 since this would leave the condemnee
in possession of more than it had originally and its receipt "could be justified
only if damage resulting to the remaining portion by the severance reduced
its value to that extent.” . . . But Allen does not stand for the proposition
. . . that where the property sought to be condemned is part of a larger
percel, it must in all instances be valued as a part of the whole, despite the
fact that it may have a greater value as a separate and distinct piece of

property.”

There are factual distinctions between Allen and Silveira not considered
significant by the Court of Appeal in the latter case. For example, in SH-
veira, all access to the highway was taken while in Aflen it was not. We do
not consider those distinctions, however, since the denial of hearing in
Silveira dictates that we seek to reconcile that case with Affen on the basis
of its decision.

We view the significant disinction to be that in Alen the parcel taken was
of such a size and shape that it was not susceptible to being valued as a sepa-
rate and distinct parcel. It was therefore necessary to compute its value as a
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portion of a larger piece of property. Alfen holds that in such a circumstance
the Jarger picce of property must be the entire percel and not a part of it to
which a theoretical value is assigned by the appraisers. Thus the Supreme
Court says, "The line between the twe portions of the tract Ithe 107 feet
and the remainder] was arbitrarily chosen.” (1 Cal.2d 572, 575.) In Sil-
veira, tne portion taken was of a size and shape susceptible of valeation as
4 separate parcel. Hernce the court could approve a jury instruction that it
wus Lo be valued as such if that method of valuation resulted in a greater
award.

The distinction between Aflen and Silveira, which we draw here, recon-
ciles the result of the two cases upon the basis of decision used in each. [t
also treats Allen as compatible with the ruling principle that special benefits
from the project may not be offset against compensation to the landowner
for the value of his land which is condemned. {2} Where the property
taken is not of a siz¢ and shape which renders it independently usabie, it
cannot be valued on the basis of the amount that 2 willing buyer would pay
a willing séller for the land taken, for by definition there could not be a will-
ing buyer and seller of unusable land. The property must be valued as a part
of a larger whole. In that situation, says Allen, the whole of which the con-
demned property Is a part cannot arbitrarily be separated into zomes
of value where the possibility of those zones is unaffected by the taking.
(3) Where, however, the property condemned is of a size and shape that
renders it independently usable, it is appropriate to determine what a willing
buyer would pay a willing seller for the parcel taken. If the value is so de-
termined. the highest and hest use of the parcel raken is critical and the
proposition that the project may shift a similar highest and best use to the
remainder of the property becomes significant only as a matter of special
benefis.

(1b) In the case at’bench, as in Silveire, we deal with property con-
demned which is of a size and shape susceptible to valuation as an independ-
ent parcel. We conclude, therefore, that we must be guided by the rule of
that case and not by the principle of Allen. The rule of Sifveira renders the
evidence to which appellant objected irrelevant and the jury instructions
tendered by appellant appropriate. Unguestionably, the improperly received
evidence and the refusal of the jury instructions prejudiced appellant. The
judgment must therefore be reversed.

Respondenit argues that the result for which appellant contends and which
we reach here is unfair because the condemoee receives a windfall in the
form of an enhanced value in a portion of his remaming land resulting from
the creation of a higher use upon it by the project of the same general char-

[Dec. 1970]




*

380 ProrLE EX RFL. DEPT. Pun. WKS. v,
CORPORATION ETC, 0F LATTER-IJAY SAINTS
13C. A 3837191 Cal.Rptr. 532

acter as the highest and best use of the Jand taken. Thus it argues that the
“putenual” of the land was not taken. The argument must be rejected. The
“unfairness” noted by respondent is that which is always inherent from ap-
plication of the rule of Code of Civil Procedure section 1248, which pre-
cludes the offset of special benefits against the value of the portion of the
land taken. Respondent's argument might properly be directed to the Legis-
lature but it is not dispositive of the problem before us. Simiiarly, the argu-
ment ignores that in eminent domain proceedings it is tand that is taken and
not “potential,” and that it is the value of the land that must be determined
in the manner dictated by the governing statute.

Disposition
The judgment is reversed.
Wood, P. 1., concurred.
GUSTAFSON, J.—1I concur in the judgment.

The result of the court’s effort to reconcile Los Angeles v. Allen (1934)
1 Cal.2d 572 {36 P.2d 61 1] with People v. Silveira (1965) 236 Cal. App.2d
604 [46 Cal.Rptr. 260] is that when the land teken has a higher unit value
than the remainder of the parcel, the landowner is entitled to an award
based upon the higher value if the land taken can be sold as a distinct piece
of property for a price based upon the higher value, but the landowner is
not entitled to an award based upon the higher value if, because of the size
or shape of the land 1aken, the property taken cannot be sold as a distinct
piece of property for a price based upen the higher value. 1 think that such a
rule is unfair and that it is not compelled for the reason that Allen no longer
has vitality.

The Supreme Court in L.A. County Fivod etc. Dist. v. McNulry (1963)
59 Cal.2d 333 [29 Cal Rptr. 13, 37¢ P.2d 493] held that it is not proper to
attribute a per-square-foot value to defendants’ entire property and then
apply the value o the parcel condemned unless each square foot of defend-
ants’ land has the same value and that, if the parcel condemned is different
in quality from the rest of the land, it should be assigned a difierent value,”
There was no limitation confining this rule 10 a case where the taken prop-
erty can be sold as a distinct piece of praperty for a price based upon the
higher value. I think that 4len was impliedly overruled.

In its petition for rehearing, the condemner asserts that since 1934 it
has conceded that a condemnee is entitled to an award based upon the
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unit value of the property taken when that property is part of an area
having a higher unit value than the balance of the entire property of the
condemnee, even though the property taken is of such size or shape that
it cannot be sold in the open market for the amount of the award. 1 agree
with the condemner that the court’s decision “will be unjust to property
owners in situations where small unusable areas are taken.”

Suppose that a landowner owns highway frontage of 100 feet with a
depth of 500 feet. To a depth of 200 feet the property is usabie for commer-
cial purposes and is worth $10 a square foot. The remainder is best suited
for residential purposes and is worth $1 per square foot. The entire parcel is
worth $230,000 or an average of $4.60 a square foot. To widen a street, a
condemner seeks a depth of 2 feet or 200 square feet. The remaining com-
mercial property to a depth of 198 feet retains its value of $10 a square foot
sa there is no severance damage. The narrow strip being taken would not be
saleable on the open market. If by reason of that fact the landowner is en-
titled to only $920 (3$4.60 per square foot), he is left with property of a
value of $228,000 and has lost $1,080. Only if he receives $2,000 ($10 per
square foot for land worth $10 per square foot) will he be made whole. If
the landowner owned only the commercial property and not the residential
property, he would unguestionably be entitled to $2,000. The fact that he
happens to own the residential property should not penalize him.

A petition for a rchearing was denied January 6, 1971, and the opinion

was modified to read as printed above. Respondent’s petition for a hearing
by the Supreme Court was denied February 3, 1971.
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